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■ 'I      TICK  , 

UNITED    STATES 

Ninth  Circuit,  Northern  District  of  California. 
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FREDERICK  W.  SHARON, 

As  Executor,  Complainant, 

No.  3138, 
Bill  of  Revivor 
DAVIDS.  TERRY  and  SARAH  '"  E<lu!l^ 

ALTHEA  TERRY,  his  Wife.j 
Defendants. 


FRANCIS    G.    NEWLANDS, 

As  Trustee,  et  al.,  No.  6594. 

Complainants,     '      Bi//  ;n    £quity,    ;n 

the  Nature  of  a  Bill  of 

.  or    and     Si/pple- 

DAYID  S.  TERRY  and  SARAHl  menti and to carry De. 

ALTHEA  TERRY,  his  Wife,    \cren  into  Execution. 
Defendants. 


Argument  of  Win.  F.  Ueniii, 

For  Complainants,  on  Demurrers  to  Bills. 


WM.  F.  H ERR  IN, 
R.  S.  MRSICK.  Solicitor  for  Complainants. 

S.  M.   WILSON, 

Of  Counsel. 
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UNITED    STATES, 

Ninth  Circuit,  Northern  District  of  California. 


FREDERICK  W.  SHARON, 

As  Executor,  Complainant, 

No.  3138. 
Bill  of  Revivor 
DAVID  S.  TERRY  and   SARAhI  in  EVi^' 

ALTHEA  TERRY,  his  Wife,' 
Defendants . 


FRANCIS    G.    NEWLANDS, 

As  Trustee,  et  al.,  No.  6594. 

Complainants,    I      Bi//  in    Equity    in 

VSm  the  Nature  of  a  Bill  of 

'  Revivor    and     Supple- 

DAVID  S.  TERRY  and  SARAH,  ment  and  to  carry  De_ 

ALTHEA  TERRY,  his  Wife,   \Cree  into  Execution. 
Defendants.     \ 


Argument  for  Complainants  on  Demurrers 
to  Bills  of  Revivor  and  Supplement. 

Tho  purpose  of  the  bills  now  befoi-e  the  court  is  to 
revive  and  carry  into  execution  the  final  decree  entered 
by  this  court  in  the  suit  of  William  Sharon  vs.  8arah 
Jlthea  Hill.     By  that  decree,  the  written  instrument 


purporting  to  be  a  declaration  or  contract  of  marriage 
between  the  parties  to  that  suit  was  annulled  and  can- 
celled upon  the  ground  that  it  was  a  forgery  and  or- 
dered to  be  delivered  up  for  cancellation ,  and  a  per- 
petual injunction  was  granted  prohibiting  the  respond- 
ent from  asserting  the  genuineness  of  the  instrument 
or  using  the  same  in  evidence  or  otherwise  to  support 
any  right  claimed  under  it,  and  from  making  any 
claim  under  or  by  virtue  of  that  instrument  to  or  for 
any  interest  in  property  against  William  Sharon,  his 
heirs,  executors,  administrators  or  successors  in  in- 
terest. 

William  Sharon  having  deceased,  his  executor,  Fred- 
erick W.  Sharon,  files  his  bill  of  revivor  to  have  the 
suit  revived  in  his  favor  as  such  executor,  so  that  pro- 
ceedings may  be  had  thereon  for  the  enforcement  and 
execution  of  the  decree ;  it  being  alleged  in  this  bill  of 
revivor  "that  said  instrument  in  writing  has  not  been 
surrendered  for  cancellation  as  ordered  by  said  decree, 
and  your  orator  fears  that  the  said  defendant  (Sarah 
Althea  Hill,  now  Sarah  Althea  Terry)  will  claim  and 
seek  to  enforce  property  rights  as  the  wife  of  said 
plaintiff  (William  Sharon)  by  virtue  of  said  written 
declaration  of  marriage,  under  a  decree  of  another 
court,  essantially  founded  thereon,  which  decree,  as 
your  orator  is  advised,  is  wholly  subject  and  subor- 
dinate to  the  decree  of  this  court,  contrary  to  the  true 
intent,  meaning  and  spirit  of  the  perpetual  injunction 
ordered  by  the  said  decree,  and  in  violation  of  the 
said  injunction." 

Francis  G.  Newlands,  as  trustee,  and  Frederick  W. 
Sharon  and  others  claiming  as  beneficiaries  under  a 
trust  deed  of  the  property  of  William  Sharon,  executed 
by  him  shortly  before  his  death,  file  their  original  bill 
in  the  nature  of  a  bill  of  revivor  and  supplement,  and 
to  carry  the  decree  in  Sharon  vs.  Hill  into  execution. 
This  bill,  by  way  of  supplement,  shows  particularly 


the  proceedings  which  have  been  had  in  an  action 
brought  in  the  state  court  subsequently  to  the  suit  of 
Sharon  vs.  lliil,  by  the  respondent  as  plaintiff  against 
William  Sharon  as  defendant,  and  alleges  that  this 
action  was  brought  to  establish  a  marriage  between 
said  parties  by  virtue  of  the  written  declaration 
of  marriage  (which  was  cancelled  in  Sharon  vs. 
///'//),  and  for  a  divorce  and  division  of  common 
property;  that  the  state  court  in  that  action  ex- 
pressly found  and  adjudged  that  the  said  declara- 
tion was  the  only  written  declaration,  contract  or 
agreement  of  marriage  ever  entered  into  between  the 
parties,  and  upon  such  finding  and  adjudication,  as  an 
essential  basis,  the  state  court,  on  February  19,  1885, 
entered  its  judgment,  declaring  that  said  Sarah  Althea 
Hill  was  the  wife  of  William  Sharon,  and  granting  her 
a  divorce  from  such  marriage,  and  awarding  her 
one-half  of  all  the  community  property  accumulated 
by  William  Sharon  after  August  25,  1880,  the  date 
of  the  declaration  of  such  marriage;  that  said 
judgment  ordered  an  accounting  to  ascertain  the 
community  property;  that  another  judgment  had  been 
entered  in  said  action  against  William  Sharon  re- 
quiring him  to  pay  the  respondent  the  sum  of  $2,500 
per  month  from  and  after  December  8,  1884,  as  ali- 
mony pendente  lite,  which  judgment  had  been  modified 
upon  appeal  so  as  to  allow  only  9500  por  month  as  ali- 
mony; that  this  judgment  for  alimony  was  essentially 
based  upon  the  said  written  declaration  of  marriage; 
that  the  defendant,  Sarah  Althea  Terry,  is  now  threat- 
ening and  endeavoring  for  the  first  time  to  proceed 
with  an  accounting  under  her  judgment  of  divorce,  for 
the  purpose  of  enforcing  a  division  of  the  property 
acquired  by  William  Sharon  after  August  25,  1880; 
that  she  is  seeking  to  discover  and  inspect  all  the 
books  of  account  kept  by  William  Sharon,  to  the  great 
injury  and  haiassment  of  the  complainauts,  and  that 
the  defendants  give  out  and  threaten  that  said  Sarah 


Althea  Terry  will  bring  a  suit  or  suits  against  the  com- 
plainants, or  some  of  them,  for  the  purpose  of  remov- 
ing Francis  G.  Newlands  from  his  office  and  position 
as  trustee  under  said  deed  of  trust,  and  having  ap- 
pointed a  new  trustee,  upon  the  pretended  ground  that 
said  trustee  ought  not  to  litigate  the  claims  of  said 
Sarah  Althea  Terry  to  a  share  in  the  property  conveyed 
by  said  deed  of  trust,  and  further  threaten  that  in  such 
suit  or  suits  they  will  apply  for  a  receiver  to  take 
charge  of  the  said  trust  estate.  Frederick  W.  Sharon 
was  appointed  one  of  the  trustees  under  said  deed, 
but  having  resigned,  Francis  G.  Newlands  is  now  the 
sole  trustee.  A  copy  of  the  trust  deed  is  an- 
nexed to  the  bill.  This  deed  requires  the  trust- 
ees under  it  to  discharge  and  satisfy  out  of  the 
property  conveyed  any  final  judgment  that  might  be 
recovered  against  the  grantor,  William  Sharon,  in  the 
divorce  action  of  Sharon  vs.  Sharon,  but  directs  such 
trustees  to  vigorously  contest  in  every  court  where  a 
contest  could  be  made  the  claims  and  pretensions  of 
the  respondent,  Sarah  Althea  Terry. 

JXJKISDICTION. 

In  support  of  the  demurrers  to  these  bills,  it 
is  chiefly  urged  that  this  court  had  no  jurisdiction 
to  render  the  decree  in  Sharon  vs.  Hill.  In  consider- 
ing this,  with  the  other  objections  made  to  the  validity 
of  that  decree,  it  must  be  borne  in  mind  that  the  pro- 
ceedings at  bar  are  not  in  review  of  that  decree.  Any 
errors  or  irregularities  which  may  have  been  commit- 
ted by  the  court  in  passing  that  decree,  cannot  be  re- 
viewed or  corrected  in  these  proceedings,  but  can 
only  be  corrected  upon  an  appeal  from  the  decree  to 
the  supreme  court  of  the  United  States. 

It  is  well  settled  that  an  attack  upon  a  judgment  or 
decree  in  a  proceeding  to  revive  it,  is  a  collateral  at- 
tack, and  cannot  be  made  unless  the  judgment  or  de- 


cree  appears  to  be  an  absolute  nullity,  although  it 
might  bo  held  void  or  reversed  upon  writ  of  error  or 
appeal.  A  judgment  or  decree  which  does  not  appear 
to  be  void  upon  its  face,  imports  absolute  validity 
upon  ,i  proceeding  to  revive  it,  and  cannot  be  assailed 
on  account  of  any  matter  going  behind  it.  Upon  pro- 
ceedings of  revivor  no  matter  of  abatement  or  of  plea 
in  bar  or  of  objection  of  any  kind  to  the  original 
pleadings  can  bo  considered;  it  must  bo  conclusively 
presumed  that  the  pleadings  and  evidence  sustained 
the  judgment,  and  the  judgment  having  passed  it  must 
be  executed  unless  it  be  an  absolute  nullity  upon  its 
face  b}T  reason  of  showing  affirmatively  a  want  of  juris- 
diction. No  objections  to  the  jurisdiction  can  be 
urged  which  do  not  thus  appear,  or  which  might  have 
been  urged  by  plea  in  abatement,  or  which  were  waived 
by  trial  of  the  original  action  without  such  plea;  the 
only  defense  admissible  being  a  denial  of  the  existence 
of  the  judgment  or  decree,  or  matter  of  subsequent 
discharge. 

Dickson  vs.  Wilkinson,  3  How.,  61. 

Bobbins  vs.  Bacon,  1  Root,  548. 

Vredenlmrgh  vs.  Snyder,  6  Iowa,  39,  42. 

Iheriot  vs.  Bayard,  37  La.  Ann.,  690-1. 

In  Anthony  vs.  Humphries  (4  English,  176,  183—4), 
upon  a  scire  facias  to  revive  and  continue  the  lien  of  a 
judgment,  the  defendant  interposed  the  plea  of  nul  tiel 
record,  and  with  respect  to  that  plea  the  supremo 
court  of  Arkansas  held,  that  however  erroneous  might 
have  been  the  judgment  in  point  of  law,  nevertheless, 
while  it  stood  unreversed  and  not  in  any  manner  va- 
cated, it  could  not  be  questioned  iu  this  collateral  way 
ou  the  plea  of  nul  tiel  record. 

In  Miller  vs.  ShacMeford  (16  Ala.,  95,  98-9),  in  a  pro- 
ceeding by  scire  facias  to  revive  a  judgment,  the  defend- 
ant objected  that  the  judgment  was  void  because  no 
jurisdiction  over  his  person  had  ever  been  acquired  by 
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the  court  rendering  the  judgment.  The  supreme 
court  of  Alabama  held  that  the  plea  was  manifestly 
bad,  it  being  a  ride  of  very  general,  if  not  universal 
application,  that  the  defendant  can  plead  no  matter  to 
the  scire  facias  which  he  could  have  pie  aded  in  the 
original  action.  And  the  same  court  held  in  Duncan 
vs.  Hargrove,  22  Ala.,  166-7  (which  was  a  proceeding 
by  scire  facias  to  revive  a  judgment,  to  which  the  de- 
fendant interposed  a  plea  that  the  judgment  had  been 
rendered  without  jurisdiction),  that  the  record  of  the 
judgment  sought  to  be  revived  imported  absolute 
verity,  and  could  not  be  impeached  by  pleading  any 
matter  going  behind  the  judgment. 

Where  a  court  has  jurisdiction  of  cases  ejusdem 
generis,  its  judgment  in  any  case  is  not  merely  void, 
because  its  invalidity  cannot  appear  luithout  an  inquiry 
into  the  facts;  an  inquiry  which  the  court  itself  must 
be  presumed  to  have  made,  and  which  will  not  there- 
fore be  permitted  to  be  reviewed  collaterally. 

Fisher  vs.  Bassett,  9  Leigh.,  119;  S.  C,  33  Am. 
Dec,  232. 

The  exercise  of  jurisdiction  implies  a  previous  as- 
certainment of  the  necessary  jurisdictional  facts,  and 
such  implied  decision  cannot  be  collaterally  inquired 
into. 

Brittain  vs.  Kinnaird,  1  Brod.  &  Bing. ,  432;  5 

Eng.  G.  L.,  728. 
Orignon's  Lessee  vs.  Astor,  2  How.,   319,   338- 

341. 
Wyatt  vs.  Steele,  27  Ala.,  649-650. 
Stoddard  vs.  Johnson,  75  Ind.,  30-1. 

While  the  United  States  courts  are  courts  of  limited 
jurisdiction,  they  are  not  on  that  account  "inferior 
courts  "  in  the  technical  sense  of  those  words.  If  the 
facts  giving  such  courts  jurisdiction,  such  as  diverse 
citizenship  or  value  of  matter  in  dispute  are  not  shown 


by  tho  record,  the  judgment  »>r  decree  may  be  reversed 
for  that  cause  upon  writ  of  error  or  appeal,  but  until 
so  reversed,  it  is  conclusive  as  a  res  adjvdicata. 

Kempe'a  Leasee  vs.  Kennedy,  5  Cranoh.,  1S5. 

Shitterria  AW*  vs.  May's  Ex'rs,  0  Crunch.,  2G7. 

McCormick  vs.  Stdliru.nf,  10  "Wheat.,  199. 

Bank  of  U.  S.  vs.  iMoss,  6  How.,  31,  39-40. 

Kennedy  vs.  Georgia  Batik,  8  How.,  611-12. 

In  Ex  Parle  Tobias  Watidns  (3  Peters,  206),  Chief 
Justice  Marshall,  delivering  the  opinion  of  the  court, 
says: 

"It  is  universally  understood  that  tho  judgments  of 
the  courts  of  tho  United  States,  although  their  juris- 
diction be  not  shown  in  the  pleadings,  arc  yet  binding 
on  all  the  world;  and  this  apparent  want  of  jurisdic- 
tion can  avail  the  party  only  on  a  writ  of  error." 

In  Bradt  vs.  Kirkpatrick  (7  Paige,  62),  Chancellor 
Walworth  held  that  where  the  averments  of  the  bill 
leaves  it  doubtful  whether  the  value  of  the  matter  in 
controversy  was  more  or  less  than  the  sum  required 
to  give  the  court  jurisdiction,  the  defendant  could 
neither  demur  nor  move  to  dismiss  tho  bill  for  want 
of  jurisdiction,  but  must  bring  the  question  before  the 
court  by  pleadings  on  his  part — that  in  such  case  the 
burden  was  upon  the  defendant  of  denying  the  juris- 
dictional facts. 

At  the  last  term  of  the  supremo  court  of  tho  United 
States,  that  court,  in  holding  that  the  United  States 
circuit  court  had  no  jurisdiction  in  equity  to  stay 
criminal  proceedings,  or  to  restrain  the  removal  of  a 
public  officer,  say: 

"  We  do  not  rest  our  conclusion  in  this  case,  in  any 
degree,  upon  the  ground  suggested  in  the  argument, 
that  the  bill  does  not  show  a  matter  in  controversy  of 
sufficient  pecuniary  value  to  support  the  jurisdiction 
of  the  circuit  court;  because  an  apparent  defect  of  its 


jurisdiction  in  this  respect,  as  in  in  that  of  citzenship 
of  parties,  depending  upon  an  inquiry  into  facts  which 
might  or  might  not  support  the  jurisdiction,  can  be 
availed  of  only  by  appeal  or  writ  of  error,  and  does 
not  render  the  judgment  or  decree  a  nullity." 
In  re  Sawyer  124  U.  S.,  220,  221. 

While  mere  consent  of  parties  cannot  give  the 
courts  of  the  United  States  jurisdiction,  the  parties 
may  admit  the  existence  of  facts  which  show  jurisdic- 
tion, and  the  court  may  act  judicially  upon  such  an 
admission. 

Railway  Co.  vs.  Ramsey,  22  Wall.,  327. 

And  the  admission  of  such  jurisdictional  facts  may 
be  made,  by  implication,  arising  from  the  parties  hav- 
ing omitted  to  plead  to  the  jurisdiction  and  entering 
into  proceedings  upon  the  merits  of  the  case. 
Wood -vs.  Mann,  1  Sumn. ,  587-8. 

In  De  Sobry  vs.  Nicholson,  (3  Wall.,  420)  it  was  held 
that  the  objection  to  jurisdiction  upon  the  ground  of 
citzenship,  can  only  be  made  by  plea  in  abatement, 
and  not  by  answer.  After  the  general  issue,  it  is  too 
late.     It  cannot  be  raised  at  the  trial  upon  the  merits. 

In  the  recent  case  of  Des  Moines  Nav.  Co.  vs.  Iowa 
Homestead  Co.,  (123  U.  S.,  556-9)  which  arose  in  the 
state  courts  of  Iowa,  a  defense  was  interposed,  based 
upon  a  prior  adjudication  of  the  matter  in  dispute  by 
the  United  States  circuit  court,  which  had  been 
affirmed  on  appeal  by  the  United  States  supreme 
court.  (17  Wall.,  153.)  The  supreme  court  of  Iowa 
affirmed  the  decision  of  the  trial  court  to  the  effect 
that  the  plaintiff  was  not  estopped  from  prosecuting 
the  suit  by  the  former  adjudication  of  the  United 
States  circuit  court.  The  case  was  thereupon  taken 
by  writ  of  error  to  the    supreme  court  of  the  United 


States,  where  it  was  claimed,  in  support  of  the  decis- 
ion below,  that  the  courts  of  the  United  States  were 
without  jurisdiction  to  make  the  prior  adjudication 
relied  upon,  because  it  was  apparent  from  the  record 
that  -omo  of  the  defendants  were  citizens  of  the  same 
state  with  tho  plaintiff.  The  United  States  supreme 
court   upon  this  point  say: 

"Here  it  is  claimed  that  the  record  shows  there  could 
be  no  jurisdiction,  because  it  appears  affirmatively 
that  the  Navigation  and  Railroad  Company,  one  of  the 
defendants,  was  a  citizen  of  the  same  state  with  the 
plaintiff.  But  the  record  shows,  with  equal  distinct- 
ness, that  all  the  parties  were  actually  before  the 
court  and  mado  no  objection  to  its  jurisdiction  (p. 
558).  *  *  *  The  plaintiff  as  well  as  the  defend- 
ants, appeared  in  the  circuit  court  without  objection, 
and  that  court  proceeded  as  if  its  authority  in  the 
matter  was  complete.  Whether  in  such  a  ease  tho  suit 
could  be  removed  was  a  cpiestion  for  the  circuit  court 
to  decide  when  it  was  called  on  to  take  jurisdiction. 
If  it  kept  the  case  when  it  ought  to  have  been  re- 
manded, or  if  it  proceeded  to  adjudicate  upon  matters 
in  dispute  between  two  citizens  of  Iowa,  when  it  ought 
to  have  confined  itself  to  those  between  the  citizens  of 
Iowa  and  the  citizens  of  New  York,  its  final  decree  in 
the  suit  could  have  been  reversed,  on  appeal,  as  erron- 
eous, but  the  decree  would  not  have  been  a  nullity. 
To  determine  whether  the  suit  was  removable  in  whole 
or  in  part  or  not,  was  certainly  within  the  power  of  the 
circuit  court.  The  decision  of  that  question  was  the 
exercise  and  the  rightful  exercise  of  jurisdiction,  no 
matter  whether  in  favor  of  or  against  taking  the  cause. 
Whether  its  decision  was  right,  in  this  or  any  other  re- 
spect, was  to  be  finally  determined  by  this  Court  on 
appeal.  As  the  circuit  court  entertained  the  suit, 
and  this  court,  on  appeal,  impliedly  recognized  its 
right  to  do  so,  and  proceeded  to  dispose  of  the  case 
finally  on  its  merits,  certainly  our  decree  cannot,  in 


10 


the  light  of  prior  adjudications  on  the  same  general 
question,  be  deemed  a  nullity.  It  was,  at  the  time  of 
the  trial  in  the  present  case  in  the  court  below,  a  valid 
and  subsisting  prior  adjudication  of  the  matters  in  con- 
troversy, binding  on  these  parties,  and  a  bar  to  this  ac- 
tion. In  refusing  so  to  decide,  the  court  failed  to 
give  full  faith  and  credit  to  the  decree  of  this  court 
under  which  the  Navigation  and  Railroad  Company 
claimed  an  immunity  from  all  liability  to  the  Home- 
stead Company  on  account  of  the  taxes  sued  for,  and 
this  was  error"  (123  U.  S.,  559). 

From  the  principles  established  by  the  foregoing 
authorities,  it  follows  that  the  jurisdictional  objections 
now  made  cannot  be  maintained  unless  the  decree  in 
Sharon  vs.  Hill  is  to  be  held  a  nullity  upon  collat- 
eral attack.  This  could  not  be  done  unless  the  record 
affirmatively  shows  the  case  to  be  without  the  juris- 
diction of  the  court.  If,  upon  the  contrary,  the  court 
could  have  had  jurisdiction  of  the  cause  upon  any 
state  of  facts  consistent  ivith  the  record,  the  decree  is 
then  to  be  held  valid  for  all  purposes  until  reversed  or 
vacated  upon  appeal. 

Opposing  counsel  seem  to  ignore  the  fact  that  the 
proceedings  at  bar  are  not  in  review  of  the  decree  in 
Sharon  vs.  Hill,  and  that  their  attack  upon  that  decree 
is  not  direct  but  collateral.  To  show  their  right  to 
raise  the  question  of  jurisdiction  in  these  proceedings 
of  revivor,  they  cite  the  cases  of  Turner  vs.  Bank  of 
North  America,  4  Dall.,  8;  Robertson  vs.  Cease,  97  U.  S., 
646;  Grace  vs.  Insurance  Co.,  109  U.  S.,  278;  Mansfield, 
C.  &  L.  M.  Ry.  Co.  vs.  Swan,  111  U.  S.,  379;  Jackson 
vs.  Ashton,  8  Pet.,  148;  Ex  Parte  Smith,  94  U.  S.,  455; 
United  States  et  al.  vs.  Huckabee,  16  Wall.,  424;  Cutler 
vs.  Rae,  7  How.,  729;  and  Vannerson  vs.  Leverett,  31 
Fed.  R.,  376,  in  all  of  which  the  question  of  jurisdic- 
tion was  directly  raised  either  in  the  trial  court  before 
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judgment  or  decree,  or  in  the  appollate  court  upon 
writ  of  error  or  appeal. 

The  ouly  question,  therefore,  which  can  be  properly 
considered  in  the  proceedings  at  bar  is  whether  or  not 
the  suit  of  Sharon  vs.  Hill  affirmatively  appears  to  be 
without  the  jurisdiction  of  the  court  so  that  the  de- 
cree must  be  held  a  nullity  upon  collateral  attack. 

That  suit  was  brought  to  procure  the  cancellation  of 
a  declaration  or  contract  of  marriage  in  writing,  upon 
the  ground  that  such  writing  was  a  forgery.  Upon 
demurrer  to  the  bill  for  want  of  equity  it  was  held  that 
the  case  was  one  proper  for  eqxiitable  relief;  that  the 
circuit  court  as  a  court  of  equity  might  inquire  into 
and  annul  a  forged  instrument  of  writiug  claimed  to  be 
a  contract  of  marriage  before  it  is  sought  to  be  put  into 
effect,  in  order  to  disarm  the  fraudulent  beneficiary  of 
a  dangerous  power  that  might  hereafter  bo  exerted  to 
tho  detriment  of  innocent  parties.     (20  Fed.  R. ,  1.) 

The  jurisdiction  of  equity  to  compel  the  surrender 
and  cancellation  of  a  forged  instrument  is  well  estab- 
lished. The  more  right  of  a  defense  at  law,  when  it 
may  suit  the  holder  of  such  an  instrument  to  bring 
suit,  cannot  be  considered  an  adequate  remedy.  One 
who  would  forgo  an  instrument  would  not  likely  hesi- 
tate to  resort  to  other  forgeries  and  fabrications  to 
sustain  its  pretended  validity;  hence  it  would  be  im- 
possible to  know  or  anticipate  what  evidence  would  be 
necessary  to  meet  the  issue  of  forgery.  Any  attempt 
to  perpetuate  testimony  would  necessarily  be  incom- 
plete and  unsatisfactory,  and  would  afford  no  adequate 
protection.  "If  an  instrument  ought  not  to  be  used 
or  enforced,  it  is  against  conscience  for  the  party  hold- 
ing it  to  retain  it,  since  he  can  only  retain  it  for  some 
sinister  purpose."  (Story  Eq.  Jur.,  Sec.  700.)  And 
as  has  been  well  said  by  the  supreme  court  of  In- 
diana: "  The  enjoyment  of  a  man's  possession  ought 
not  to  be  poisoned  nor  his  credit  impaired  by  tho 
probability  or  even  possibility  that  at  some  future  pe- 
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f  a  forged  note  may,  under  the 

raiher  than  passive.     It  may  be 

e  remedy  is  adequate  in  any  case 

sees  proper  to  put  the  machinery 
to  enforce  his  pretended  right." 
Sardg  vs.  Brier,  91  Ind.,  93. 


ill-  ;::.:::-  v'J^\  —L  '  e:i".ii:  :;::•;  :;  -_^  li^e 
at  bar.  The  contract  here  in  question  -was  not  sub- 
ject to  the  operation  of  the  statute  of  limit 
the  respondent  might  hare  waited  until  the  death  of 
William  Sharon  and  then  asserted  her  claim  as  the 
widow  of  the  deceased.    At  this  time  his  heirs  would 

;:_  "-.-;.:  ;_:-.:  -:'."'.  :.':*. 7  ::  ::ler  ^^ :•;'-. -.i:y  er :ie^:e  :; 
defeat  such  claim-  5b  court  other  than  a  court  of 
equity  could  afford  relief  under  the  circumstances  of 
-11-.  ;;/-••; 

The  jurisdiction  of  the  United  States  circuit  court 
to  cancel  a  forged  instrument  cannot  be  affected  by  the 
fact  that  such  instrument  relates  to  the  subject  of  mar- 
riage, or  that  if  genuine,  it  would  establish  a  valid 
marriage.  It  is  the  issue  of  forgery  and  not  the  subject 
rrtfriter  of  themeirwnent  in  question  that  gives  the  equi- 
table jurisdiction  of  cancellation. 

Whether  the  court  in  Sharon  ts.  .ffiZ?  should 
hare  exercised  or  have  refused  to  exercise  its  jur- 
isdiction to  cancel  this  marriage  contract  on  the 
ground  of  its  forgery,  was  a  question  for  the 
court  to  decide  when  the  case  was  presented. 
'!..■■-.  ;;-_:-  li~.-.;'  \.;.;1:"  :..;,-  -.!.--;  -.-.■  -■?,.-.  i 
proper  one  for  die  equitable  jurisdiction  of  cancella- 
tion, it  cannot  now  be  urged  in  the  proceedings  at  bar, 
that  it  was  erroneous  to  assume  jurisdiction,  or  that 
the  court  should  not  have  taken  jurisdiction,  hut  have 
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left  the  complainant  to  his  remedy  outside  of  a  court 
of  equity.  It  cannot  bo  said  in  such  a  oase  as  this, 
after  the  court  has  fully  considered  the  case  ami  ad- 
judged the.  marriage  contract  to  be  a  forgery  and 
fraud,  and  ordered  it  to  be  surrendered  up  and  can- 
celled, that  that  decree  is  a  nullity,  and  is  to  be  treat- 
ed as  waste  paper. 

PECUNIARY    VALUE    IN    CONTItOVEKSY. 

It  is  contended  that  the  controversy  in  siiifn<n  \*.llill. 
as  to  the  forgery  of  tho  marriage  contract,  did  not  in- 
volve a  subject  matter  capable  of  being  estimated  as 

of  pecuniary  value;  that  this  contract  could  not,  of  it- 
self, create  or  give  any  rights  of  property;  that  its 
only  possible  value  was  that  of  being  used  as  evidence, 
and  that  such  value  cannot  bo  pecuniarily  estimated. 

It  might  be  said  of  any  written  contract  that 
its  only  value  was  that  of  being  used  as  evidence. 
Whenever  a  party  bound  by  such  contract  refuses  to 
perform  its  conditions,  the  one  aggrieved  must  seek 
his  remedy  in  some  court,  and  there  use  the  contract 
as  evidence  of  his  rights.  To  deprive  a  party,  in  such 
case,  of  the  right  to  use  the  contract  as  evidence  in 
the  action  to  enforce  it,  is  to  take  away  its  sole  valuo 
to  the  plaintiff  so  far  as  property  rights  are  concerned ; 
yet  it  does  not  follow  from  this  fact  that  a  suit,  to  can- 
cel as  a  forgery,  a  promissory  note  or  a  deed,  would 
not  involve  a  controversy  of  pecuniary  value. 

Opposing  counsel  cite  authorities  to  show  that  "tho 
office  and  jurisdiction  of  a  court  of  equity,  unless  en- 
larged by  express  statute,  are  limit"/  to  the  protection  of 
property  rights."  In  view  of  this  principle,  in  connec- 
tion with  the  well-established  equitable  jurisdiction 
to  cancel  forged  writings,  it  must  follow  that  suit-  to 
cancel  such  writings  involve  property  rights,  which, 
of  course,  are  capable  of  pecuniary  estimation  in  value. 
Opposing  counsel  must,  therefore,  show  that  the  mar- 
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riage  contract  in  question  is  of  a  character  which  does 
not  involve  property  rights — i.  e.,  cannot  be  used  to 
give  or  take  away  such  rights.  Upon  this  point  they 
argue  that  the  marriage  contract,  in  and  of  itself,  was  in- 
capable of  proving  any  ultimate  fact;  that,  if  genuine,  it 
would  prove  only  one  of  the  probative  facts  necessary 
to  establish  the  ultimate  fact  of  marriage.  So  it 
might  be  argued  with  equal  force  that  a  promissory 
note  in  of  itself  would  not  prove  the  ultimate  fact  of  the 
obligation  to  pay  money,  because  in  a  suit  upon  it,  such 
instrument  must  be  supplemented  by  proof  of  its  mak- 
ing and  delivery  by  the  defendant,  in  the  absence  of 
an  admission  of  such  facts.  And  it  might  be  as  well 
argued  that  a  deed  in  and  of  itself  would  not  prove  the 
ultimate  fact  of  the  right  to  the  land  conveyed,  because 
in  a  suit  to  recover  the  land,  the  deed  must  be  supple- 
mented by  proof  of  its  execution  and  delivery.  Wheth- 
er or  not  a  writing  constitutes  the  whole  evidence 
or  but  a  part  of  the  evidence  necessary  to  establish  a 
property  right  woxild  seem  to  be  immaterial  in  deter- 
mining the  jurisdiction  iu  equity  to  cancel  such  writ- 
ing as  a  forgery.  It  might  be  but  a  link  in  the  chain 
of  evidence  to  establish  such  right.  It  certainly  is  not 
essential  that  it  should  constitute  the  entire  evidouce. 
It  is  sufficient  if  it  be  an  important  piece  of  evidence 
to  establish  the  property  right. 

It  is  also  argued  by  opposing  counsel  that  the  fact 
shown  by  the  marriage  contract  might  have  been  legal- 
ly established  as  well  by  parol  proof.  But  accord- 
ing to  an  elementary  rule  of  evidence,  the  marriage 
contract,  if  genuine,  would  have  been  the  best  evi- 
dence of  the  agreement  or  consent  to  marry,  and  must 
therefore  be  produced  to  the  exclusion  of  parol  and 
secondary  evidence  unless  a  legal  excuse  for  its  non- 
production  be  given.  With  this  contract  iu  her  pos- 
session, the  respondent  would  not  be  allowed  to  give 
parol  evidence  of  its  contents. 
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risdiction  to  cancel  forged  instruments  extends  only  to 
such  writings  as  are  required  by  the  statute  of  frauds. 
A  forged  promissory  note  or  bond  may  bo  cancelled  in 
equity,  although  a  contract  to  pay  money  may  be 
proved  by  oral  evidence  if  the  same  has  not  been  re- 
duced to  writing.  If  counsel  mean  to  argue  that  the 
Buit  to  ofurael  the  marriage  contract  did  not  involve 
matter  of  pecuniary  value  merely  because  the  law  did  not 
require  such  contract  to  be  in  writing,  I  respectfully 
submit  that  this  argument  is  without  force  or  reason. 
A  suit  to  cancel  a  note  or  bond  for  the  payment  of 
money  involves  matter  of  pecuniary  value  just  as  much 
and  to  the  same  extent  as  a  suit  to  cancel  a  forged 
deed  of  land. 

It  cannot  bo  questioned  that  the  status  of  wife  gives 
to  the  woman  rights  of  property  which  can  be  immedi- 
ately enforced  by  her  against  the  husband.  She  has 
the  absolute  right  to  a  reasonable  support  from  her 
husband.  If  she  is  deserted  by  him,  she  may, 
without  applying  for  a  divorce,  maintain  an  action 
against  him  for  permanent  support  and  maintenance  of 
herself  and  her  children  (Cal.  Civ.  Code.,  sec.  137). 
Besides  this  right  of  support,  tho  wife  has  an  interest 
as  heir  in  the  property  of  her  husband,  if  ho  dies  in- 
testate. In  California,  she  succeeds  to  one  half  the 
community  property  upon  his  death.  In  other  states 
she  has  the  common-law  right  of  dower  which  attaches 
to  all  realty  owned  by  the  husband  during  coverture. 
The  law  writes  the  pecuniary  obligation  of  the  hus- 
band to  support  the  wife  in  the  contract  of  marriage, 
and  by  that  contract  she  is  given  the  right  of  com- 
munity, of  dower  and  of  heirship  in  her  husband's  es- 
tato  undisposed  of  by  will.  Can  it  be  said  that  the 
written  contract,  by  means  of  which  the  woman  can  es- 
tablish her  marriage  and  her  rights  to  property  arising 
from  that  relation,  is  of  no  pecuniary  value — that  a 
suit  for  its  cancellation  involves  nothing  which  can  be 
estimated  in  a  pecuniary   way?     Under  the   laws  of 
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California  as  construed  by  its  supreme  court,  the 
marriage  contract  in  question  is  sufficient  to  es- 
tablish the  marriage  relation  if  followed  by  secret 
cohabitation  or  intercourse,  which  but  for  the  con- 
tract ivould  be  held  meretricious.  The  contract 
therefore  converts  what  otherwise  would  be  held 
an  illicit  intercourse  into  what  the  law  terms  "  a 
mutual  assumption  of  marital  rights,  duties  or  ob- 
ligations." No  doubt  a  secret  sexual  intercouse,  al- 
though following  a  contract  like  the  one  in  question, 
might  be  of  such  a  character  as  to  show  that  no  mutual 
assumption  of  marital  rights,  duties  or  obligations, 
was  intended  or  had  by  the  parties,  yet  ordinarily,  un- 
der the  construction  which  has  been  given  the  law, 
the  contract  would  constitute  practically  the  entire 
evidence  necessary  to  establish  a  marriage,  for  the  acts 
required  to  supplement  the  contract  are  only  given  the 
legal  character  required  when  viewed  in  the  light  of 
the  antecedent  contract. 

An  examination  of  the  pleadings  and  evidence  in 
Sharon  vs.  Hill  clearly  shows  that  the  marriage  con- 
tract in  issue  was  in  fact  the  indispensable  evidence  of 
the  alleged  marriage — that  such  contract,  if  genuine, 
would  give  the  respondent  rights  to  property  of  the 
complainant  and  claims  against  him  far  exceeding  the 
sum  of  $500;  that  the  respondent  claimed,  by  reason  of 
that  contract,  property  in  the  possession  of  the  defend- 
ant of  the  value  of  thousands,  if  not  millions,  of  dol- 
lars, from  which  it  follows,  according  to  the  principle 
of  the  authorities  which  I  shall  cite,  that  the  value  in 
controversy  was  far  more  than  sufficient  to  give  the 
court  jurisdiction. 

The  bill  avers  that  the  complainant  is  possessed 
of  a  large  fortune  in  real  and  personal  property,  and  is 
largely  engaged  in  business  enterprises  and  ventures, 
and  has  a  large  business  and  social  connection;  that 
the  respondent  falsely  and  fraudulently  claims  to  be 
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his  wifo  and  falsely  asserts  the  making  of  a  joint  dec- 
laration of  such  marriage  in  writing  (a  copy  of  which 
the  bill  sots  forth),  which  is  in  her  possession  and 
which  is  charged  to  l>e  a  forgery;  that  such  false  claims 
of  marriage  woo  made  by  respondent  for  the  purpose 
of  obtaining  credit  by  the  use  of  complainant's  name 
with  merchants  and  others,  and  thereby  compelling 
complainant  In  maintain  lor;  also  for  the  purpose  of 
harassing  the  complainant  into  (he  payment  of  large 
sums  of  money  to  quiet  her  said  false  pretensions;  and 
for  the  purpose  of  harassing  and  injuring  the  com- 
plainant's estate  and  his  true  heirs  at  law  and  next  of 
kin  in  the  event  of  his  death,  and  of  compelling  his 
heirs  at  law  and  legatees  to  pay  her  large  sums  of 
money  to  quiet  her  said  false  and  fraudulent  claims 
and  pretensions. 

If  there  could  bo  any  doubt  as  to  the  bill  showing  a 
case  within  the  equitable  jurisdiction  of  this  court, 
such  doubt  would  bo  removed  when  we  consider  the 
allegations  made  by  the  respondent  in  her  plea  and  in 
her  answer  to  this  bill.  In  her  plea  in  abatement  she 
says,  that  on  November  1,  1883,  (which  was  subsequent 
to  the  commencement  of  the  suit  in  this  court  and  ser- 
vice of  process  iipon  her),  she  had  brought  an  action 
against  the  plaintiff  in  the  superior  court  of  the  City 
and  Couniy  of  San  Francisco;  that  her  complaint  in 
that  action  'alleged  in  substance,  that  the  plaintiff 
and  defendant  wore  husband  and  wife,  and  that  they 
had  bevona  saeh  by  rii/ne  of  a  <■<  rtain  declaration  of  mar- 
riage dated  August  Soth,  1880,  which  said  declaration  of 
marriage  was  signed  and  executed  by  said  plaintiff  and 
defendant  in  substantial  compliance  with  Section  75  of 
the  Civil  Code  of  the  Stale  of  California."  This  dec- 
laration of  marriage  is  the  writing  set  forth  in  the  bill 
and  cancelled  by  the  decree  of  this  court. 

Counsel  argue  that  this  writing  was  a  more  scrap  of 
evidence,  yet  in  the  respondent's  plea,  prepared  by  her 
learned  counsel  and  filed  in  this  court,   it  is  affirmed 
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that  she  became  the  wife  of  William  Sharon  by  virtue  of 
this  writing. 

In  her  answer  to  the  bill,  the  respondent  denies  that 
her  claims  are  false.  She  does  not  deny  that  she 
makes  them.  She  "denies  and  says  it  is  not  true  that 
said  claims  were  made  for  any  other  purpose  but  that 
of  obtaining  the  recognition  and  support  justly  due  to  this 
defendant  as  the  wife  of  said  plaintiff '." 

The  respondent  thus  asserts  that  she  is  the 
wife  of  complainant  by  virtue  of  this  contract, 
and  that  she  makes  that  claim  in  order  to  recover 
from  him  the  support  which  is  due  her  as  the  wife  of 
the  complainant. 

The  answer  and  supplemental  answer  further 
allege  that  she  had  commenced  the  above-men- 
tioned action  for  divorce,  which  had  been 
tried  and  a  decision  reached  declaring  this  writ- 
ing to  be  genuine,  and  the  parties  to  be  husband 
and  wife,  and  that  the  plaintiff  was  entitled  to  a  di- 
vorce, and  to  a  division  of  the  common  property  of 
plaintiff  and  defendant.  Taking  the  bill  in  connection 
with  the  plea  and  answer  of  the  respondent,  it  appears 
that  she  asserted  the  genuineness  of  the  declaration  in 
question;  that  she  claimed  to  be  the  wife  of  complain- 
ant by  virtue  of  that  declaration;  that  she  made  such 
claim  for  the  purpose  of  obtaining  the  recognition  and 
support  due  to  her  as  the  wife  of  William  Sharon;  that 
in  order  to  enforce  her  rights  as  such  wife,  she  had 
commenced  her  action  for  divorce  in  the  state  court; 
and  had  prosecuted  that  action  to  judgment,  which 
granted  her  a  divorce  and  awarded  her  one-half  of  the 
community  property  of  the  alleged  marriage. 

The  testimony  of  the  complainant  in  this  cause 
(which  is  a  part  of  the  record)  is  that  he  has  a  large 
estate  consisting  of  real  and  personal  property  mainly 
situated  in  the  City  of  San  Francisco,  and  that  approx- 
imately the  value  of  his  entire  estate  over  and  above 
all  his  just  debts  and  liabilities  is  about  $5,000,000. 
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The  respondent  does  not  question  this  testimony  as 
over-estimating  the  value  of  complainant's  estate;  on 
tin'  contrary,  it  appears  from  a  certified  copy  of  the 
judgment  roll  in  the  divorce  case  of  Sharon  vs.  Sharon, 
introduced  in  evidence  in  the  caso  of  Sharon  vs.  Hill, 
that  the  respondent  here  made  in  her  complaint  in 
the  action  for  divorce  the  following  allegations: 

"  Plaintiff  further  alleges,  upon  information  and  be- 
lief, that  when  plaintiff  and  defendant  intermarried 
the  defendant  was  greatly  in  debt,  and  did  not  have  in 
money  or  property  at  that  time  more  than  five  millions 
of  dollars  (so, 000, 000),  and  his  income  did  not  then 
exceed  the  sum  of  thirty  thousand  dollars  (§30,000) 
per  month,  and  that  since  such  intermarriage  plaintiff 
and  defendant  have,  by  their  prudent  management  of 
mines,  fortunate  speculations,  manipulations  of  the 
stock  market  and  other  business  enterprises,  accumu- 
lated in  money  and  property,  more  than  ten  millions 
of  dollars  (§10,000,000),  so  that  now  the  defendant  has 
in  his  possession  or  under  his  control  money  and  prop- 
erty of  the  value  of  at  least  fifteen  millions  of  dollars 
(§15,000,000),  from  which  ho  receives  an  income  of 
over  one  hundred  thousand  dollars  per  month." 

That  allegation  was  made  on  the  31st  day  of  Octo- 
ber, 1883,  less  than  thirty  days  after  the  suit  was  com- 
menced in  this  court.  It  appears  from  the  answer  of 
William  Sharon  filed  in  the  divorce  action,  that  his 
monthly  income  was  £30,000  net.  It  further  appears 
in  the  case  before  us  from  the  allegations  of  the  sup- 
plemental bill  that  the  superior  court  allowed  this 
respondent  $2,500  per  month  as  alimony  from  Decem- 
ber 8th,  188J,  and  §55,000  to  her  counsel  as  counsel 
fees  pendente  lite,  which  alimony  allowance  was  re- 
duced by  the  supreme  court  on  appeal  to  §500  per 
month,  and  the  order  as  to  counsel  fees  was  reversed. 
It  further  appears  from  the  findings  of  the  superior  court 
in  Sharon  vs.iS'Aarcm,that  there  was  no  other  written  dec- 
laration, contract  or  agreement  of  marriage  between 
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these  parties,  except  the  one  which  is  here  in  dispute, 
and  that  they  agreed  to  be  man  and  wife  at  the  time  they 
signed  that  contract,thereby  excluding  the  idea  that  they 
ever  agreed  to  marry  at  any  other  time.  It  is  ac- 
cordingly averred  in  the  supplemental  bill  that  these 
judgments  for  alimony  and  counsel  fees  were  ob- 
tained upon  and  by  reason  of  this  written  con- 
tract of  marriage.  Certainly  upon  these  facts  it 
is  difficult  to  understand  how  it  can  be  insisted 
that  the  value  of  the  matter  in  dispute  in  Sharon 
vs.  Hill  did  not  exceed  the  sum  of  $500  exclus- 
ive of  costs.  The  genuineness  of  the  so-called 
marriage  declaration  was  directly  involved,  and  neces- 
sarily all  claims  of  a  wife  which  the  respondent  could 
make  under  or  by  virtue  of  that  contract  were  in  con- 
troversy in  this  suit.  The  adjudication  that  the 
contract  was  a  forger)-  and  that  it  be  annulled  and 
cancelled  upon  that  ground,  would  conclusively 
estop  the  respondent  from  asserting  or  enforcing  any 
claim  to  property  by  virtue  of  that  contract. 

In  order  that  there  shall  be  matter  of  pecuniary 
value  in  dispute,  it  is  not  necessary  that  the  judgment 
or  decree  sought  for  should  directly  operate  to  take 
from  one  party  property  and  give  it  to  the  other.  It 
is  only  necessary  that  the  judgment  or  decree 
should  directly  affect  and  determine  rights  of  property. 
The  decisions  present  many  illustrations  of  this  prin- 
ciple. 

In  the  case  of  Miss.  &  Mo.  B.  R.  Go.  vs.  Ward  (2 
Black,  485),  which  was  a  suit  to  abate  the  Eock  Island 
Bridge  across  the  Mississippi  River,  a  decree  was  en- 
tered for  the  plaintiff  for  the  removal  of  the  bridge. 
On  the  question  of  the  jurisdiction  of  the  United 
States  courts  over  such  a  case,  the  supreme  court, 
per  Mr.  Justice  Catron,  say: 

"  The  character  of  the  nuisance  and  the  sufficiency 
of  the  damage  sustained  is  to  be  judged  by  the  courts. 
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*  *  *  But  the  want  of  a  sufficient  amount  of 
damage  having  been  sustained  to  give  the  federal 
courts  jurisdiction,  will  not  defeat  the  remedy,  as  the 
removal  of  the  obstruction  u  the  matter  in  controversy,  and 
thevaliu  of  the  object  must  govern"    (2  Black,  492.) 

What  is  said  in  that  case  may  be  well  applied  by 
analogy  to  the  case  at  bar.  The  cancellation  of  the 
marriage  contract  is  here  the  matter  in  controversy, 
and  tho  value  of  that  contract  to  the  respondent,  if 
genuine,  and  the  rights  of  property  which  she  might 
assert  under  it  against  the  complainant,  must  furnish 
the  test  in  determining  the  jurisdiction  of  this  court. 

It  has  been  repeatedly  held  by  the  courts  that  where 
a  suit  or  proceeding  is  brought  to  determine  the  right 
to  an  office  to  which  a  salary  is  attached,  that  the 
amount  of  such  salary  during  tho  the  term  of  office 
in  question,  fixes  the  value  of  the  matter  in  dis- 
pute for  the  purpose  of  jurisdiction,  and  this  is  so 
although  it  is  evident  that  no  judgment  which  can 
properly  be  entered  in  such  suit  or  proceeding  would  ex- 
pressly refer  to  or  concern  the  salary  of  the  office  in 
question,  but  only  the  titlo  to  such  office. 

This  principle  was  announced  in  the  case  of  Colum- 
bian Ins.  Co.  vs.  Wheelwright  (7  Wheat.,  534),  in  which 
it  was  determined  that  a  writ  of  error  would  lie  to  re- 
verse a  judgment  of  the  cii-cuit  court  awarding  a  per- 
emptory mandamus  to  admit  the  defendants  in  error  to 
an  office  where  the  matter  in  controversy  was  sufficient 
to  give  jurisdiction  to  the  court — that  the  matter  in 
controversy  in  such  a  case  was  the  value  of  the  office, 
and  that  its  value  must  be  ascertained  by  the  salary. 

In  the  case  of  United  States  on  relation  of  Crawford 
vs.  Addison  (22  How.,  174),  the  matter  in  controversy 
was  the  right  to  the  office  of  mayor  in  the  city  of 
Georgetown,  District  of  Columbia.     The  annual  salary 
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of  the  office  was  $1,000,  payable  monthly.  The  dura- 
tion of  the  term  of  office  was  two  years.  It  was  ably 
contended  that  the  case  was  not  within  the  appellate 
jurisdiction  of  the  supreme  court  of  the  United  States 
over  judgments  of  the  circuit  court  of  the  District  of 
Columbia,  where  there  must  be  $1,000  in  value  in  con- 
troversy to  give  such  jurisdiction;  that  the  matter  in 
dispute  was  only  a  public  office  of  personal  trust  and 
confidence,  which  was  not  property  in  any  sense  of  the 
term,  as  it  could  neither  be  bought,  nor  sold,  nor  mort- 
gaged, nor  assigned — that  the  proceeding  did  not  in 
any  degree  depend  upon  any  profits  to  be  earned  from 
the  office,  or  in  any  manner  to  arise  out  of  it,  and  that 
the  judgment  of  ouster  neither  gives  nor  takes  away 
the  salary  for  the  whole  term  or  for  any  part  of  it;  but 
the  supreme  court  held,  following  the  case  of  Colum- 
bian Ins.  Co.  vs.  Wheelivright ,  that  the  case  was  within 
their  jurisdiction,  as  the  matter  in  dispute  was  of  the 
value  of  $1,000.     (22  How.,  184.) 

In  Ritchie  vs.  Mauro  (2  Pet.  243),  the  question 
was,  whether  the  appellant  or  appellees  were  le- 
gally entitled  to  the  guardianship  of  the  person 
and  estate  of  a  minor  whose  estate  was  admitted 
to  be  of  considerable  value.  Chief  Justice  Marshall 
said  that  a  majority  of  the  court  were  of  opinion  that 
the  value  in  controversy  was  not  sufficient  to  give 
an  appeal.  He  said:  "  The  value  is  not  the  value  of 
the  minor's  estate,  but  the  value  of  the  office  of  guar- 
dian." "  The  office  of  guardian  has  no  value  except 
so  far  as  it  affords  a  compensation  for  labor  and  ser- 
vices thereafter  to  be  earned." 

It  seemed  to  be  admitted  in  the  case  that  under  no 
circumstances  could  the  compensation  of  the  guardian 
in  question  amount  to  the  sum  of  $1,000,  the  jurisdic- 
tional amount,  but  if  it  had,  clearly  the  court  would 
have  maintained  its  jurisdiction  upon  the  principle 
stated. 
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In  the  recent  ease  of  Smith  vs.  Whitney  (116  U.  S., 
167),  it- was  held  that  a  judgment  dismissing  a  prohi- 
bition to  stay  a  court  martial  convened  to  try  an  officer 
of  the  United  States  Navi  for  an  offense  punishable 
In  dismissal  from  service  and  consequent  deprivation 
of  salary  during  the  residue  of  his  term  of  office,  was 
within  the  jurisdiction  of  the  United  States  supreme 
court,  because  the  amount  of  such  salary  exceeded  the 
sum  of  £5,000,  which  was  requisite  to  the  appellate 
jurisdiction. 

The  same  principle  was  followed  in  Erioin  vs.  Walsh 
(27  Fed.  II.,  579).  The  case  (which  had  been  removed 
from  the  state  to  the  United  States  circuit  court) 
was  mandamus  to  compel  a  Judge  of  a  probate  court 
to  allow  an  appeal  from  a  decree  probating  a  will.  Upon 
motion  to  remand  upon  the  ground  that  it  did  not  ap- 
pear that  the  value  of  the  petitioner's  pecuniary  inter- 
est in  the  proceeding  is  more  than  S500,  the  court 
says : 

' '  In  this  case  the  right  of  the  plaintiff,  a  half-brother 
of  the  decedent,  in  his  estate,  if  the  latter  died  intes- 
tate, is  easily  capable  of  being  valued  in  money,  and  is 
far  more  than  $500.  There  is  no  way  of  appraising 
with  exactness  the  value  in  money  of  a  right  to  appeal 
from  the  probate  of  the  decedent's  will;  but  as  the 
value  of  the  plaintiff's  right  in  the  estate  directly  de- 
pends upon  the  capacity  to  bring  the  question  of  the 
validity  of  his  half-brother's  will  before  the  superior 
court,  the  pecuniary  value  n'i  the  matter  in  dispute  in 
this  controversy  is  sufficient  to  bring  the  case  within 
the  jurisdiction  of  this  court."     (27  Fed.  K.,  581.) 

A  motion  to  remand  was  denied. 

In  Symonds  vs.  Greene  (28  Fed.  E. ,  834)  a  motion 
was  made  for  a  preliminary  injunction  to  restrain  the 
use  of  a  trade -mark.  Tie  profits  of  the  defendant 
resulting  from  the  use  of  the  trade -mark  were  much 
less  than  $500.     The  defendant  insisted  that  the  mo- 
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tion  should  be  denied  for  want  of  jurisdiction,  and 
upon  this  point  the  court  says: 

"  As  jurisdiction  is  not  given  to  this  court  in  this 
class  of  cases,  except  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $500,  there  would  be  diffi- 
culty in  maintaining  the  jurisdiction  if  the  profits  to 
be  recovered  were  the  measure  of  the  orator's  rights 
involved;  but  that  is  not  so  understood.  An  injunc- 
tion may  be  of  much  greater  value  to  the  orator  than 
any  amount  he  may  show  himself  entitled  to,  and  it 
cannot  be  said  now  that  such  value  may  not  exceed 
the  limit  required."  The  motion  for  injunction  was 
accordingly  granted, 

Whitman  vs.  Hubbell  (30  Fed.  E.,  81)  was  a  suit  to 
restrain  the  maintenance  of  an  awning.  The  case  had 
been  removed  from  the  state  court  to  the  United 
States  circuit  court,  and  a  motion  to  remand  was 
made  upon  the  ground  that  the  matter  in  dispute  did 
not  exceed  the  sum  or  value  of  $500.  The  court 
says: 

"  The  matter  iu  dispufe  is  the  value  of  the  right  to 
maintain  the  awning,  not  the  amount  of  damage  done 
by  it  to  the  plaintiff.  (Railroad  Go.  vs.  Ward,  2  Black, 
485.)  This  appears  to  be  more  than  $500."  The  mo- 
tion to  remand  was  denied. 

AUTHORITIES   CITED    BY   OPPOSING    COUNSEL   AS   TO   PECUN- 
IARY  VALUE. 

The  authorities  cited  upon  this  point  by  opposing 
counsel  do  not  contravene  the  principle  of  the  forego- 
ing cases,  nor  do  they  sustain  the  proposition  to  which 
they  are  cited. 

In  re  Saivyer  (124  TJ.  S.,  200)  decides  that  the  cir- 
cuit court  of  the  United  States  has  no  jurisdiction  or 
authority  to  restrain  the  mayor  aud  committee  of  a 
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city  of  Nebraska  from  removing  an  officer  of  such  city 
upon  charges  filed  against  him  for  malfeasance  in 
office. 

In  Boss  vs.  Prentiss  (3  How.,  772)  an  appeal  from  a 
decree  dismissing  a  lull  to  enjoin  the  levy  of  an  exe- 
cution for  a  sum  less  than  $2,000  upon  property  ex- 
ceeding s2,000  in  value  was  dismissed,  the  court  hold- 
ing that  the  only  matter  in  controversy  was  the  amount 
claimed  in  the  execution  sought  to  be  enjoined.  Had 
that  amount  exceeded  $2,000,  the  court  would  un- 
doubtedly have  maintained  its  appellate  jurisdiction, 
and  yet  the  suit  was  not  to  recover  the  amount  of  the 
execution  but  only  to  enjoin  the  levy  of  the  execution. 

Barry  vs.  Mercein  (5  How.,  118)  decidos  that  a  con- 
troversy between  a  father  and  mother,  living  separate, 
as  to  which  one  should  have  the  custody,  care  and  so- 
ciety of  their  infant  child  did  not  iuvolve  any  question 
of  pecuniary  value,  and  was  not  therefore  within  the 
appellate  jurisdiction  of  the  United  States  supreme 
court. 

De  Krafft  vs.  Barney  (2  Black,  701)  was  a  petition 
by  De  Krafft  asprocJiebn  ami  for  the  children  of  Bar- 
ney, alleging  that  Barney  from  his  character  and  hab- 
its was  unfit  to  be  trusted  witli  the  guardianship  of  the 
persons  and  property  of  his  children,  and  praying  that 
some  other  person  suitable  and  trustworthy  might  be 
appointed  by  the  court.  The  children  had  inherited 
a  large  property  from  their  deceased  mother.  It  was 
admitted  that  De  Krafft  had  no  pecuniary  interest  in 
the  controversy.  Upon  these  facts  the  court  dismiss- 
ed an  appeal  from  a  decree  adverse  to  De  Krafft,  say- 
ing: 

"  The  guardianship  of  the  persons  and  property  of 
the  children  is,  therefore,  the  only  matter  in  dispute, 
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not  on  account  of  any  pecuniary  value  attached  to  the 
office,  out  upon  other  considerations.''' 

In  Potts  vs.  Chumasero  (92  U.  S. ,  358)  the  court  dis- 
missed an  appeal  from  a  judgment  granting  a  manda- 
mus requiring  a  re-canvass  of  votes+cast  at  an  election 
on  the  question  of  removing  the  seat  of  government  of 
the  Territory  of  Montana.  The  petitioners  were  law- 
yers who  alleged  that  by  the  removal  of  the  seat  of  gov- 
ernment from  Helena,  their  place  of  residence, 
their  expenses  would  be  increased  while  in  at- 
tendance upon  the  courts  in  their  practice.  The 
court  held  that  the  interest  which  the  petitioners  had 
in  the  proceedings  to  remove  the  seat  of  government 
was  not  in  any  sense  property.  The  defendants  who 
were  officers  of  the  Territory  had  alleged  in  their  an- 
swer that  by  removing  the  capital,  the  United  States 
would  be  put  to  an  expense  of  $8,000.  As  to  this 
matter  the  court  said  that  the  defendants  did  not  repre- 
sent the  United  States  in  the  proceeding,  and  that  the 
defendants  personally  were  not  interested  pecuniarily 
in  the  litigation. 

In  Pratt  vs.  Filzhugh  (1  Black,  271)  the  circuit 
court  had  released  on  habeas  corpus  defendants  who 
were  imprisoned  for  their  failure  to  satisfy  a  decree 
against  them  for  over  $20,000.  The  supreme  court 
refused  to  review  the  judgment  releasing  the  defend- 
ants. 

Youngstown  Bank  vs.  Huyhes  (106  U.  S. ,  523)  was  a 
bill  in  a  United  States  circuit  court  to  enjoin  a  state 
auditor  from  proceeding  under  a  state  statute  to  ex- 
amine the  books  of  a  national  bank,  to  ascertain  its 
deposits,  so  that  such  deposits  might  be  asseesed  to  the 
depositors.  From  a  decree  dismissing  this  bill,  the 
bank  appealed.  The  supreme  court  dismissed  this 
appeal,  saying: 
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■■  Hi,  bank  has  no  interest  in  the  taxes  to  be  pla<:<<l  on 
tin  tax  duplicaU  .  7  here  is  no  propt  rty  in  dispuU  betuh  <  n 
the  auditor  and  the  bank.  *  *  *  *  All  that 
the  cashier  is  required  to  do  is  to  give  testimony  in  a 
proceeding  instituted  under  the  authority  of  law  by 
the  Auditor  to  perfect  the  tax  lists  of  the  county. 
*  *  *  The  case  is  in  no  respect  different  in  princi- 
ple from  what  it  would  be  if  the  evidence  was  called 
for  in  an  ordinary  suit  in  a  court  of  justice  between 
individuals." 

In  Elgin  vs.  Marshall  (106  U.  S.,  578)  it  was  held 
that  the  supreme  court  could  not  review  a  judgment 
for  $1,660.75  recovered  upon  interest  -coupons,  al- 
though the  bonds  to  which  these  coupons  were  attach- 
ed represented  an  amount  greater  than  85,000,  the 
sum  required  to  give  appellate  jurisdiction.  It  was 
insisted  that  the  court  had  appellate  jurisdiction  be- 
cause the  judgment  concluded  the  parties  as  to  the  va- 
lidity of  the  bonds.     Upon  this  point  the  court  say: 

"  The  value  of  the  judgment  as  an  estoppel,  depends 
upon  whether  it  could  be  used  in  evidence  in  a  subse- 
quent action  between  the  same  parties;  and  yet,  before 
the  principal  sum,  in  the  present  case,  or  any  future 
installments  of  interest  shall  have  become  due,  the 
bonds  may  have  been  transferred  to  a  stranger,  for  or 
against  whom  the  present  judgment  would  not  be  evi- 
dence. And  in  every  such  case  it  would  arise  as  a 
jurisdictional  question,  not  how  much  is  tho  value  of 
the  matt  >r  finally  determined  between  the  parties  to 
the  suit,  but  also,  whether  and  in  what  circumstances, 
and  to  what  extent,  the  judgment  will  conclude  other 
controversies  thereafter  to  arise  between  them,  and 
thus  require  the  trial  and  adjudication  of  issuable 
matter,  both  of  law  and  fact,  entirely  extraneous  to  the 
actual  litigation,  and  altogether  in  anticipation  of  fur- 
ther controversies,  that  may  never  arise." 
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Because  events  might  occur,  such  as  a  transfer  of  the 
bonds  to  a  stranger,  which  would  render  the  judgment 
upon  the  coupons  inadmissible  as  an  estoppel  in  liti- 
gation upon  the  bonds,  the  court  declined  to  hold  that 
the  value  of  the  bonds  should  be  considered  as  affect- 
ing the  jurisdiction  of  the  suit  upon  the  coupons.  This 
case  is  no  authority  for  saying  that  a  suit  to  cancel  a 
contract  does  not  directly  involve  the  rights  of  prop- 
erty given  by  the  contract  or  which  might  be  claimed 
under  it. 

Bruce  vs.  Manchester  &  K.  R.  R.  Co.  (117  U.  S.,  515), 
involves  precisely  the  same  question  as  was  decided 
in  Elgin  vs.  Marshall. 

In  Cox  vs.  Western  Land  and  Cattle  Company  (123  U. 
S.,  375),  the  suit  was  to  recover  135  head  of  cattle  al- 
leged to  be  worth  $6,000.  At  the  time  of  the  judgment 
only  79  head  were  in  dispute,  as  a  settlement  as  to  the 
rest  had  been  made  pending  the  suit.  The  79  head  were 
worth  only  $4,526.16..  The  writ  of  error  to  review 
the  judgment  was  dismissed  for  want  of  jurisdiction. 

In  United  States  vs.  Hill  (123  U.  S. ,  681),  it  was  held 
that  a  judgment  for  defendant  in  a  suit  in  the  United 
States  circuit  court,  on  an  official  bond  in  the  penal 
sum  of  $20,000,  where  it  appeared  from  the  record 
that  in  no  event  could  the  recovery  in  the  suit  have  ex- 
ceeded $517.07,  was  not  within  the  appellate  jurisdic- 
tion of  the  United  States  supreme  court. 

These  are  all  the  cases  cited  to  show  that  the  matter 
in  dispute  in  Sharon  vs.  Hill  did  not  involve  anything 
of  pecuniary  value.  I  submit  that  the  mere  state- 
ment of  the  points  decided  in  these  cases  show  their 
inapplicability  to  the  case  before  this   court. 

It  certainly  cannot  be  contended  in  the  case  at  bar 
that  the  marriage  declaration  in  question,  if  genuine,' 
is  not  of  far  greater  value  to  the  respondent  than  the 
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sum  of  $500.  It  would  oonstitnte,  as  a  genuine  paper, 
the  most  important,  if  noi  tho  indispensable  evidence 
of  lier  secret,  ansolemnized  marriage  with  the  com 
plainant.  Upon  that  paper,  aa  it  is.  the  respondeni  has 
in  fact  obtained  judgments  of  the  Btate  court,  declar- 
ing  her  to  bo  the  wife  of  William  Sharon,  granting  her 
a  divorce,  and  awarding  her  one-half  of  the  communi- 
ty property  of  such  marriage,  and  over  £5,000  as  ali- 
mony pendente  tile.  And  it  appears  from  the  judgment 
roll  in  the  state  court  that  this  declaration  of  mar- 
riage was  the  "only  written  declaration,  contract  or 
agreement  of  marriage  ever  entered  into  between  said 
parties,"  and  that  ''at  the  time  of  signing  said  declar- 
ation" (not  at  any  other  time)  "plaintiff  and  defend- 
ant mutually  agreed  to  take  each  other  as  and  hence- 
forth to  be  to  each  other  husband  and  wife."  By 
necessary  implication,  the  state  court  by  these  find- 
ings said  that  the  parties  never  became  husband  and 
wife  except  by  virtue  of  th  agreement  evidenced  by  tins 
writing.  If,  therefore,  by  means  of  this  writing, 
treated  as  genuine,  the  respondent  has  been  able  to 
establish  herself  to  be  the  w-ife  of  William  Sharon,  and 
to  obtain  a  judgment  against  him  awarding  her  more 
than  $5,000  as  temporary  alimony,  how  can  it  be  said 
by  her  that  a  suit  brought  for  the  express  purpose  of 
cancelling  such  writing  as  a  forgery  and  for  a  perpet- 
ual injxinction  against  its  use  as  evidence  or  the  asser- 
tion of  any  rights  of  property  under  or  by  virtue  of  it 
does  not  involvo  matter  in  dispute  exceeding  the  sum 
or  value  of  $51 H I  ' 

It  was  suggested,  by  opposing  counsel  at  the  oral 
argument,  that  Mr.  Sharon  had  a  remedy  in  his  own 
hands;  that  he  might  have  made  a  will  and  disinher- 
ited this  plaintiff,  nr  disposed  of  the  commom  property 
by  deed;  but  I  take  it  that  the  remedy  of  a  court  of 
equity  is  not  to  be  refused,  because  it  is  possible  that 
one  could  make  a  will  or  a  deed  to  put  his  property 
where  a  claim  could  not  touch  it.     But  the  right  of  a 
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wife  to  a  reasonable  support  from  the  husband  during 
his  life-time,  is  an  immediate  and  absolute  right  to 
property  which  cannot  be  avoided  by  the  will  or  the 
deed  of  the  husband. 

All  the  property  rights  which  the  respondent  could 
assert,  under  and  by  virtue  of  this  contract  of 
marriage,  were  involved  in  the  suit  to  annul  such 
contract,  just  as  directly  and  to  the  same  extent  as  a 
suit  to  determine  the  right  to  an  office  is  held  to  in- 
volve the  salary  attached  to  such  office,  for  the  pur- 
pose of  determining  the  jurisdiction  of  the  court. 
What  method  of  calculation,  therefore,  can  be  adopted 
which  reduces  the  sum  or  value  of  the  property  rights 
involved  in  this  case  below  the  sum  of  $500,  or  below 
the  sum  of  $2,000?  In  view  of  the  principles  which 
have  been  applied  by  the  supreme  court  in  analagous 
cases  to  determine  jurisdiction,  it  cannot  be  said  that 
the  matter  in  dispute  in  Sharon  vs.  Hill  had  no  pe- 
cuniary value,  and  this  being  so,  it  is  impossible  to 
hold  that  such  value  is  less  than  the  amount  required 
to  give  the  circuit  court  jurisdiction  of  the  cause. 

DECREE   OP    CIRCUIT   COURT   PARAMOUNT   TO   JUDGMENT   OF 
STATE   COURT. 

Other  objections  are  made  to  the  decree  in  Sharon 
vs.  Hill,  and  to  the  right  of  the  complainants  to  revive 
and  enforce  that  decree,  based  upon  the  general  ground 
that  the  decree  can  have  no  effect  against  the  judg- 
ment of  the  state  court  in  Sharon  vs.  Sharon,  and  for 
that  reason  it  would  be  doing  a  vain  thing  for  this 
court  to  entertain  the  present  bills  of  revivor.  Per- 
haps it  might  be  properly  said  that  this  court  isnot  now 
called  upon  to  adjudicate  as  to  the  comparative  force  and 
effect  of  these  conflicting  adjudications  — that  that  ques- 
tion could  properly  arise  in  this  court  only  after  revivor 
and  upon  proceedings  in  execution  of  its  decree;  but 
as  opposing  counsel  have  denied  our  right  to  revive 
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upon  the  ground  that  the  decree  of  this  court  can  in 
no  way  be  opposed  to  the  judgment  of  the  state  court, 
I  will  now  proceed  to  discuss  the  question  as  to  which 
of  those  conflicting  adjudications  must  control. 

The  declaration  of  marriage  in  question  hears  date 
August  25th,  1880.  It  is  asserted  by  the  respondent 
in  her  complaint  for  divorce  that  on  November 
25th,  1881,  Wm.  Sharon  refused  to  recognize  the 
alleged  marriage,  drove  her  away  from  him,  and 
thereafter  deserted  her.  It  appears  from  the  evi- 
dence in  Sharon  vs.  Hill,  that  the  respondent  did  not 
make  public  the  alleged  declaration  of  her  claim  of 
marriage  thereunder  until  about  September  1st,  1883. 
Although  nearly  two  years  had  elapsed  since  the 
repudiation  of  the  alleged  marriage,  the  respondent 
had  commenced  no  proceeding  to  establish  such  mar- 
riage, or  to  secure  the  support  and  maintenance  to 
whicha  wife  is  entitled.  On  October  3d,  1883,  Wil- 
liam Sharon,  being  a  citizen  of  the  State  of  Nevada, 
filed  his  bill  in  this  court  against  the  respondent,  a 
citizen  of  the  State  of  California,  charging  the  alleged 
declaration  of  marriage  to  be  a  forgery,  and  seeking 
its  cancellation  upon  that  ground.  The  respondent 
was  served  with  subpoena  on  October  5th,  1883.  The 
cause  thereafter  proceeded  in  regular  course  and  with 
due  diligence  on  the  part  of  the  complainant  to  final 
decree,  which  was  entered  nunc  pro  tune  as  of  the  29th 
day  of  September,  1885— the  day  when  the  cause  was 
submitted  for  final  decision,  and  prior  to  the  com- 
plainant's death,  which  occurred  November  13,  1885. 
This  decree  adjudged  the  marriage  declaration  a  for- 
gery, directed  its  surrender  and  cancellation,  and 
contained  the  following  clause  granting  a  perpetual 
injunction: 

"And  it  is  further  ordered,  adjudged  and  decreed 
that   the   respondent   herein,  Sarah  AJthea  Hill,  her 
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heirs,  assigns,  executors,  administrators,  and  all  per- 
sons claiming  any  interest  thereunder  by  or  through 
said  respondent  and  her  and  their  agents  and  attor- 
neys, be,  and  they  and  each  and  all  of  them,  are  hereby 
perpetually  enjoined  from  alleging  the  genuineness  or 
the  validity  of  said  instrument,  and  from  making  any 
use  of  the  same  in  evidence  or  otherwise  to  support 
any  right  claimed  under  it,  or  making  any  claim,  or 
setting  up  any  right,  interest  or  claim  of  any  kind  un- 
der or  by  virtue  of  said  instrument  or  declaration  of 
marriage,  either  as  wife  of  complainant,  or  for  any  in- 
terest in  property  or  right  of  any  kind  or  nature 
against  said  complainant,  his  heirs,  executors,  admin- 
istrators or  successors  in  interest." 

Subsequently  to  the  service  of  the  subpoena  on  the 
respondent  in  this  suit,  and  on  November  1,  1883,  she 
commenced  her  action  against  Wm.  Sharon  in  the 
state  court,  seeking  a  judgment  declaring  her  alleged 
marriage  with  him  legal  and  valid,  and  granting  her  a 
divorce  and  a  division  of  the  common  property  of  such 
marriage.  Her  complaint  affirmed  the  execution  of 
the  alleged  marriage,  declaration,  and  the  allegations 
of  marriage  were  principally  founded  thereon.  Wm. 
Sharon,  in  his  answer  to  this  action,  denied  the  exe- 
cution of  this  declaration,  and  charged  that  it  was  a 
forgery,  and  it  appears,  from  the  judgment-roll,  that  the 
main  and  controlling  issue  in  that  action  was  as  to  the 
genuineness  or  falsity  of  this  declaration  of  marriage. 
The  trial  of  this  action  was  had  in  1884,  and  resulted 
in  a  judgment  declaring  that  the  plaintiff  and  defend- 
ant intermarried  on  August  25,  1880,  and  awarding 
the  plaintiff  a  divorce  and  one-half  of  the  community 
property.  This  judgment,  according  to  the  state  prac- 
tice, was  based  upon  written  findings  of  fact  which 
are  part  of  the  judgment-roll.  The  second  finding  of 
fact  is  as  follows : 
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"  That  on  tbe  26th  day  of  August,  A.  D.  1880,  the 
plaintiff  and  defendant  each  signed  a  certain  declar- 
ation of  marriage  in  the  words  and  figures  following, 

tn-wit : 

[Copy  of  marriage  declaration.] 

"  Which  was  the  only  written  declaration,  contract  or 
nent  of    ■•>  riagi  ever  entered  into  between  saidpai  - 
idattJu  tim  of  signing  said  declaration,   via 
and  defendant   mutually  agre  d  to  take   each  other,  as, 
and  henceforth  to  bt  to  each  other,  husband  awl  wife." 

This  rinding  expressly  negatives  the  existence  of 
any  contract  or  agree  men!  of  marriage  other  than  that 
evidenced  by  the  written  declaration  in  question.  It 
thus  appears  that  this  declaratiou  isthe  essential  basis 
and  support  of  the  judgment  of  the  state  court. 
Without  that  paper  that  judgment  would  never  have 
been  rendered,  and  it  cannot  now  stand  except  upon 
the  finding  of  fact  that  the  paper  is  genuine.  Tho 
adeni  in  her  plea  and  answers  filed  in  this 
court,  shows  that  her  case  in  the  state  court  rested 
upon  the  alleged  marriage  declaration,  and  this  view 
of  her  case,  put  upon  solemn  record,  under  the  ad- 
vice of  her  learned  counsel,  is  not  now  to  be  gain- 
said or  disputed  by  her  or  them.  In  her  pi 
abatement  she  alleges  the  commeucemeni  of  her  action 
in  tho  state  court,  and 

"That  the  complaint  in  said  above-mentioned  action 
alleged  in  substance  that  the  plaintiff  and  defendant 
were  husband  aud  wife,  and  that  they  lm<l  bt  orm  such 
by  virtu  marriage,  dated  Aug- 

ust 25th,  7880" — the  marriage  declaration  in  question. 

And  she  says  further  in  this  plea  : 

'•  That  tho  only  issue  in  said  case  of  Sharon  vs. 
Sharon,  now  ou  trial  as  aforesaid,  is  as  to  whether   the 
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plaintiff  and  defendant  are  or  are  not  husband  and 
wife,  and  in  proof  of  said  issue  the  plaintiff  relies 
mainly  upon  the  said  declaration,  claiming  the  same  to 
be  a  genuine  contract  and  declaration  of  marriage  be- 
tween herself  and  the  said  William  Sharon." 

And  in  her  answer  filed  in  this  court,  she  says: 

"That  the  allegations  of  marriage  in  the  complaint 
in  said  action  above  mentioned  (Sharon  vs.  Sharon), 
were  principally  founded  upon  the  said  declaration  of 
marriage." 

And  further: 

"  And  the  defendant  herein  avers  and  shows  to  this 
court  that  the  genuineness  of  the  said  declaration  of 
marriage  sought  by  plaintiff  to  be  litigated  and  deter- 
mined in  this  honorable  court  in  this  suit,  has  been 
fully  and  fairly  tried  in  the  superior  court  of  the  City 
and  County  of  San  Francisco,  State  of  California,  a 
court  of  record,  having  full  and  complete  jurisdiction 
over  the  parties,  and  over  the  subject  matter  of  this 
suit,  and  the  defendant  avers  that  the  question  sought 
to  be  tried  herein  by  virtue  of  the  trial  and  determin- 
ation of  the  same  in  the  state  court  of  California  has 
become  res  adjudicata  as  between  plaintiff  and  defend- 
ant, and  plaintiff  has  no  longer  any  right  to  be  heard 
herein." 

And  in  her  supplemental  answer  filed  in  this  court, 
the  respondent  says: 

"  That  since  the  filing  of  her  answer  herein,  the  su- 
perior court  of  the  City  and  County  of  San  Francisco, 
State  of  California,  in  the  case  of  Sarah  Althea  Sharon 
vs.  Wm.  Sharon,  has  filed  its  findings  and  decree, 
wherein  it  is  adjudged  that  the  agreement  sought  to  be 
cancelled  in  this  suit,  is  a  genuine  contract  of  mar- 
riage between  the  parties  in  that  suit,  and  that  said 
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parties  became,  by  reason  of  said  contract  and  other 
matters,  are  husband  and  wife." 

By  these  pleadings,  the  respondent  insisted  that  the 
judgment  of  the  state  court  was  res  cuJjudicala  upon 
the  issue  as  to  the  forgery  of  the  marriago  declaration. 
This  is  in  effect  saying  that  this  issue  was  material  in 
the  state  court,  and  one  upon  which  the  respondent 
must  prevail  in  order  to  recover  her  judgment,  for  un- 
less this  was  so,  the  judgment  would  not  be  res  cufy'u- 
(licnfii  as  to  that  controversy.  In  view  of  the  judgment 
roll  in  Sharon  vs.  Sharon,  and  the  allegations  of  the 
respondent  in  this  court  upon  the  subject,  it  cannot 
be  questioned  that  the  alleged  marriage  declaration  or 
contract  is  the  basis  and  support  of  the  judgment  of 
the  state  court. 

It  is  difficult,  therefore,  to  appreciate  the  argu- 
ment of  opposing  counsel  that  the  marriage  con- 
tract might  have  been  held  a  forgery  by  the  state 
court  and  yet  respondent  might  have  established  her 
marriage  by  other  evidence.  The  record  of  the  state 
court  declares  that  there  was  no  other  agreement  of 
marriage  than  the  marriage  contract  cancelled  by  this 
court  as  a  forgery,  hence  it  was  not  possible  to  estab- 
lish her  marriage  without  this  contract  in  the  state 
court. 

The  adjudication  of  the  state  court  is  squarely  op- 
posed to  that  of  this  court  upon  the  controlling  issue 
between  the  parties  in  both  courts  as  to  the  genuine- 
ness or  falsity  of  the  marriage  contract.  It  is  obvious 
that  both  adjudications  cannot  stand.  Theyare  direct- 
ly opposed  and  one  must  yield  to  the  other;  one  must 
be  held  paramount,  the  other  subordinate. 

This  conflict  of  adjudication  cannot  be  avoided  be- 
cause of  the  difference  in  the  two  suits  as  to  the  cause 
of  action  relied  upon  or  the  relief  sought,  nor  because 
of  any  difference  of  jurisdiction  in  the  two  courts  as  to 
the  matters  embraced  in  the  action  for  divorce  in  the 
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state  court.  It  may  be  admitted  for  the  purposes  of 
this  argument  that  the  circuit  court  could  riot  enter- 
tain an  action  for  divorce  —  that  the  state  court  had 
exclusive  jurisdiction  over  that  subject.  This  can- 
not affect  the  jurisdiction  of  the  circuit  court  to 
cancel  the  marriage  declaration  on  the  ground  of  its 
forgery.  The  circuit  court  had  jurisdiction  to  ad- 
judicate as  to  the  falsity  or  genuineness  of  the  mar- 
riage declaration.  If  a  forgery,  it  could  adjudge  that 
fact  and  decree  the  cancellation  of  the  instrument  and 
perpetually  enjoin  the  use  of  the  instrument  and 
the  assertion  of  all  claims  under  it.  If  genuine,  the 
circuit  court  could  so  adjudge,  and  in  either  case  its 
adjudication  would  conclusively  bind  the  parties  in  all 
other  courts.  The  decree  in  question  would  conclu- 
sively determine  the  fact  that  the  marriage  declaration 
was  a  forgery  upon  the  trial  of  the  action  for  divorce  in 
the  state  court. 

It  is  well  settled  that  where  an  adjudication  is  made 
upon  a  particular  matter  in  issue  or  point  controverted, 
such  adjudication  will  bind  the  parties  in  a  second  ac- 
tion upon  a  different  cause  of  action  or  demand  in 
which  the  same  issue  is  involved. 

Wilson  vs.  Been,  121  U.  S.,  525,  532. 

Cromwell  vs.  Comity  of  Sac.,  94  U.  S.,  351, 
352-3. 

Spencer  vs.  Dearth,  43  Vt.,  105. 

Doty  vs.  Brown,  4  N.  T.,  71,  73-5. 

Betts  vs.  Starr,  5  Conn.,  550. 

Babcockrs.  Camp,  12  Ohio  St.,  11,  34-7. 

Barker  vs.  Cleveland,  19  Mich.,  230,  235. 

Hudson  vs.  Smith,  7  J.  &  S.,  452,  459. 

In  the  controversy  at  bar  the  issue  as  to  the  forgery 
of  the  marriage  declaration  was  the  controlling  issue 
in  both  courts.  Unless  that  issue  was  determined  in 
favor  of  the  respondent  in  the  state  court  she  could 
get  no  relief  whatever.     Every  part  of  the  judgment  of 
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the  state  court  rests  upon  th<'  marriage  declaration, 
for  there  could  be  no  divorce  without  a  marriage,  and 
there  oould   be   no   marriage   without  a   contract    or 

tnent  to  marry,  and  the  state  court 
finds  that  there  was  no  contract  or  agreement  other 
than  the  one  evidenced  l>;  tins  written  declaration. 
The  fact  that  other  evidence  may  have  been  required 
to  supplement  the  written  declaration  in  order  to  es- 
tablish the  marriage  in  the  state  court  cannot  affect 
the  question,  for  it'  the  marriage  declaration  was  essen- 
tial to  the  state  court  judgment,  that  judgment  cannot 
stand  without  it.  Whatever  else  may  have  supported 
this  judgment,  it  is  essentially  based  upon  the  alleged 
marriage  declaration. 

VIOLATION   of   INJUNCTION. 

The  question  to  be  determined,  is  whether  the  en- 
forcement of  property  rights  under  a  judgment  estab- 
lishing a  marriage  and  granting  a  divorce,  which  judg- 
ment appears  by  its  record  to  be  based  essentially  "/«//< 
and  to  exist  by  virtue  of  the  alleged  declaration  •  </'  m",- 
riage,  is  or  is  not  within  the  true  intent  and  spirit  of 
the  injunction  of  this  court  against  the  assertion  of 
any  "claim  of  any  bind  under  or  by  virtue  of  said  instru- 
ment >»/■  declaration  of  marriage,  either  as  wife  of  com- 
plainant, or  for  any  interest  in  property  of  any  hi  ml  <>, 
naturt  against  complainant." 

Some  light  may  be  thrown  upon  the  question  of  the 
effect  of  this   injunction   1>;  i  of  the  ad- 

judged cases  as  to  what  constitutes  the  violation  of  an 
injunction.  The  cases  uuiformly  sustain  the  rule 
stated    in  High    mi    TnjUlU  -     1141).  that  the 

violation  of  the  spirit  of  an  injunction,  even  though 
its  strict   let!  not    have  been  disregarded,  is   a 

breach  of  the  mandate  of  the  court. 

In  Grand  Junction  Canal  Co.  vs.  Dimes  (17  Sim.,  38; 
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42  Eng.  Ch.,  38),  it  was  held  that  the  bringing  of  ac- 
tions of  trespass  on  account  of  barges  passing  along  a 
canal  was  in  violation  of  the  spirit  of  a  decree  grant- 
ing an  injunction  restraining  the  defendant  from  in 
any  manner  stopping,  impeding  or  obstructing,  or 
causing  to  be  stopped,  impeded  or  obstructed  the  pas- 
sage of  such  barges  along  the  canal,  or  from  in  any 
manner  hindering  the  navigation  of  the  canal,  or  dam- 
aging or  injuring  or  causing  to  be  damaged  or  injured 
the  canal  or  the  banks  thereof,  or  the  towing  path  of 
the  same;  and  on  motion,  without  the  filing  of  any  new 
bill,  an  injunction  was  summarily  granted  to  restrain 
the  actions  of  trespass. 

In  Campbell  vs.  Tarbell  (55  Vt.,  459),  it  was  held  that 
an  injunction  against  proceeding  further  in  the  col- 
lection of  an  execution  issued  upon  a  judgment,   would  ' 
be  violated  by  any   attempt   to   collect  the   judgment 
after  the  execution  had  run  out.     The  court  say: 

"  The  violation  of  the  spirit  of  an  injunction,  even 
though  its  strict  letter  may  not  have  been  disregarded, 
is  a  breach  of  the  mandate  of  the  court.  Grand 
Junction,  &c.  vs.  Dimes,  17  Sim.,  38.  In  the  case  of 
Partington  et  al,  vs.  Booth  et  al ,  3  Merivale,  148,  it  was 
held  that  where  the  defendant  had  been  enjoined  from 
taking  possession  under  a  verdict  obtained  by  him 
in  an  action  of  ejectment,  and  the  costs  had  been 
taxed,  and  a  writ  of  possession  executed  before  the  is- 
suing of  the  injunction,  it  was  a  breach  of  the  injunc- 
tion to  procure  an  attachment  for  the  non-payment  of 
the  costs.  In  deciding  whether  there  has  been  a 
breach  of  the  injunction,  it  is  important  to  observe  the 
objects  for  which  the  relief  was  granted,  as  well  as  the 
circumstances  attending  it.  holier  vs.  Arnold,  15  Jur., 
117." 

In  Engels  vs.  Lubeck  (4  Cal.,  32),  the  bringing  of 
an  action  of  ejectment  was  held  to  violate  an  injunc- 
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tion  against  disturbing   the   defendant's  possession  to 
the  land  in  question. 

In  Winn  vs.  Albert  d-  Jones  (2  Md.  Cb.,  42),  it  was 
held  that  an  injunction  restraining  defendant  Jones 
from  giving,  and  the  defendants  Albert  and  wife  from 
receiving  from  said  Jones  a  preference  over  his  other 
creditors,  was  violated  by  suits  subsequently  instituted 
by  Albeit  and  wife  in  another  court,  and  by  a  decree 
obtained  in  said  suits  obtained  giving  them  such  pref- 
erence. 

An  injunction  restraining  the  defendant  from  carrying 
on  a  business  is  violated  by  selling  the  business  to 
others,  and  conducting  it  thereafter  as  their  agent. 

Baker  vs.  Cordon,  86  N.  C,  116. 

S.  C,  41  Am.  Eep.,  448. 

An  injunction  against  obstructing  a  public  road  can- 
not be  evaded  by  getting  authority  from  another  court 
or  tribunal  to  close  such  road  and  acting  under  such 
authority. 

Williamson  vs.  Carnan,  1  Gill.  &  J.,  184,  205. 

So   an  injunction  against  grading  a  street   is  vio- 
lated by  pel-forming  such   work  under  authority  of  a 
city  ordinance  subsequently  obtained  regular  in  form. 
Midler  vs.  Henry,  5  Saw.,  464. 

In  Gibbs  vs.  Morgan  (39  N.  J.  Eq.,  79),  it  was  held 
that  an  injunction  restraining  the  collector  of  a  count}' 
from  paying  and  the  deputy  clerk  from  receiving  any 
money  for  salary  of  the  latter  under  a  certain  act,  which 
was  held  not  to  warrant  such  salary,  was  violated  by 
paying  and  receiving  money  under  an  order  of  the 
board  of  freeholders,  directing  "that  the  deputy 
olerk  be  paid  the  sum  of  $160  per  month  by  the  coun- 
ty collector  for  his  services  rendered  in  and  about  the 
county  clerk's  office." 


40 


A  defendant  under  injunction  restraining  the  ob- 
struction of  a  blast  to  complainant's  forges  cannot  pro- 
tect himself  by  showing  that  the  blast  had  been  ef- 
fectually cut  off  by  a  damper  before  the  injunction 
bill  was  filed,  and  that  therefore  his  act  of  taking  up 
part  of  the  pipe  and  closing  the  ends  made  by  the  re- 
moval, was  no  breach  of  the  injunction,  because  it  in 
no  wise  injuriously  affected  the  complainants  and  that 
the  injunction  did  not  in  terms  prohibit  such  act. 
Thropp  vs.  Field,  25  N.  J.  Eq. ,  166. 

An  injunction  restraining  a  party  from  disposing  of 
property  is  violated  by  delivering  such  property  in 
completion  of  a  sale  or  agreement  made  prior  to  the 
injunction. 

Jewettvs.  Bowman,  27  N.  J.  Eq.,  171. 

In  Be  Perry,  30  Wis.,  273-4. 

So  it  is  uniformly  held  that  injunction  orders  must 
he  fairly  and  honestly  obeyed,  and  not  defeated  by  sub- 
terfuge and  tricks  on  the  part  of  those  bound  to  obey 
them.  Courts  do  not  look  with  indulgence  upon 
schemes,  however  skillfully  devised,  designed  to  thwart 
their  orders. 

Morton  vs.  Superior  Court,  65  Gal.,  497. 
People  vs.  Pendleton,  64  N.  T. ,  624. 
Wilcox  Silver  Plate  Co.  vs.  Schimmel,  59  Mich., 
524;  26  N.  W.  Eep.,  692. 

NO  MERGER  OF  MARRIAGE  CONTRACT  IN  JUDGMENT  SO  AS   TO 
ESCAPE    INJUNCTION. 

It  is  argued,  by  opposing  counsel,  that  the  mar- 
riage contract  is  merged  in  the  judgment  of  the  state 
court,  and  that  the  respondent  can  enforce  that  judg- 
ment without  violating  the  injunction  against  the 
assertion  of  claims  under  or  by  virtue  of  that  contract. 

It  is  true  that  where  a  suit  is  maintained  ou  an  in- 
strument for  the  payment  of  money,  such  instrument  is, 
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(or  some  purposes,  held  to  be  merged  in  the  judgment 
which  is  rendered  on  it;  the  reason  of  this  rule  being 
thut  the  judgment,  when  obtained,  extinguishes  the 
original  cause  of  action,  and  gives  the  plaintiff,  in  lieu 
thereof,  one  of  a  higher  order.  The  plaintiff  cannot, 
therefore,  in  such  case,  sue  again  upon  his  original 
cause  of  action,  for  it  is  held  to  be  extinguished  or 
merged  in  the  judgment  obtained  upon  it.  The  judg- 
ment bears  the  statutory  rate  of  interest,  while  the 
original  contract  may  have  borne  a  different  rate  of  in- 
terest, or  no  interest  at  all.  The  judgment,  therefore, 
substitutes  a  new  and  perhaps  different  obligation  in 
lieu  of  the  original  contract. 

But  even  in  these  cases  of  technical  merger  of  a 
chose  in  action,  it  is  not  true  that  the  original  in- 
strument is  lost  to  view  because  of  the  judgment 
upon  it. 

Chief  Justice  Shaw,  in  Belts  vs.  Bagley  (12  Pick., 
579),  states  tin'  well-settled  doctrine  of  this  subject  as 
follows: 

"Although  a  judgment,  to  some  purposes,  is  con- 
sidered as  a  merger  of  the  former,  (contract  upon 
which  it  is  recovered)  and  as  constituting  a  uew  cause 
of  action,  //<■/  when  the  essential  r'njhfs  of  parties  are  in- 
fluenced by  the  nature  of  the  original  contract,  the 
court  will  look  into  the  judgment  for  the  purpose  of 
ascertaining  what  the  nature  of  such  original  cause  of 
action  was.  Wyma/n  vs.  Mitchell,  1  Cowen,  316.  Any 
other  decision  would  carry  the  technical  doctrine  of 
merger  to  an  inconvenient  extent  and  cause  it  to  work 
injustice." 

It  was  accordingly  held  by  the  court  in  Beits  vs. 
Bayley,  that  in  a  suit  on  a  judgment  recovered  in 
Massachusetts  upon  a  contract  made  in  New  York,  the 
defendant  could  show  a  discharge  from  the  obligation 
of  the  contract  by  insolvency  proceedings  in  New 
York,  after  the  rendition  of  the  judgment. 
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So  to  avoid  the  plea  of  a  discharge  in  insolvency  in 
a  suit  upon  a  judgment,  the  plaintiff  in  Wyman  vs. 
Mitchell  (1  Cow.,  316),  was  allowed  to  show  that  the 
judgment  sued  on  had  been  rendered  upon  another 
judgment,  in  a  neighboring  state,  which  latter  judg- 
ment was  rendered  on  a  contract  made  and  to  be  per- 
formed there  before  the  passage  of  the  insolvency  law 
in  question.  The  court  say:  "  It  cannot  be  success- 
fully contended  that  the  plaintiff  is  estopped  from 
proving  the  origin  of  his  demand  because  it  is  reduced 
to  a  judgment.  The  doctrine  of  merger  is  unconnected 
with  the  question"  (p.  319.) 
To  the  same  effect  are  the  following  cases: 

Dresser  \s.  Brooks,  3  Barb.,  448-450. 

(Mark  vs.  Bowling,  3  N.  Y .,  216,  219. 

Monroe  vs.  Upton,  50  N.  Y.,  597. 

Canioay  vs.  Seamons,  55  Vt. ,  9. 

S.  C.  45  Am.  Eep.,  579. 

The  doctrine  of  the  above  cases  has  been  affirmed 
by  the  supreme  court  of  the  United  States  in  the  case 
of  Boynton  vs.  Ball  (121  U.  S.,  457),  where  that  court 
looked  behind  a  judgment  to  ascertain  if  the  claim 
upon  which  it  had  been  rendered  was  subject  to  the 
operation  of  a  discharge  in  bankruptcy.  In  passing 
upon  the  objection  that  the  original  debt  or  claim  was 
merged  in  the  judgment  which  was  rendered  after  the 
commencement  of  the  bankruptcy  proceedings,  and  was 
thei'efore  not  released  under  the  act  of  Congress,  the 
court  say: 

' '  But  this  court,  to  which  this  precise  question  is 
now  presented  for  the  first  time,  is  clearly  of  opinion 
that  the  debt  on  which  this  judgment  was  rendered  is 
the  same  debt  that  it  was  before;  that,  notwithstand- 
ing the  change  in  its  form  from  that  of  a  simple  con- 
tract debt,  or  unliquidated  claim,  or  whatever  its  char- 
acter may  have  been,  by  merger  into  a  judgment  of  a 
court  of  record,  it  still  remains  the  same  debt  on  which 


43 


the  action  was  brought  in  the  state  court  and  the  ex- 
istence of  which  was  provable  in  bankruptcy."  (121 
U.  S.,  466.) 

The  same  principle  was  applied  in  Nelson  vs.  St.  Mar- 
tin's Parish  (111  U.  S.,  716),  where  the  remedy  to  col- 
lect a  judgment  had  been  taken  away  by  the  repeal  of 
the  law  giving  such  remedy  at  the  time  the  judgment 
was  entered,  and  the  question  was  whether  the  case  was 
within  the  provision  of  the  constitution  of  the  United 
States  prohibiting  legislation  impairing  the  obligations 
of  contracts .  The  supreme  court  of  the  United  States 
held  that  this  ' '  depended  upon  the  question  whether 
the  judgment  was  founded  upon  a  contract,  the  obliga- 
tion of  which  the  state  was  prohibited  from  impair- 
ing," and  that  it  was  competent  for  the  court  in  order 
to  determine  that  question  to  look  behind  the  judg- 
ment to  ascertain  the  cause  of  action  upon  which  it 
was  rendered. 

So,  where  the  question  arose  as  to  validity  of  legis- 
lation, changing  the  rate  of  taxation  by  which  funds 
could  be  obtained  to  meet  a  judgment,  the  court 
looked  beyond  the  judgment  to  ascertain  the  claim 
upon  which  it  was  founded,  which,  being  against  a 
municipal  corporation  for  damages  caused  by  a  mob, 
the  court  held  the  judgment  not  within  the  constitu- 
tional inhibition  against  legislation  impairing  the  obli- 
gation of  contracts. 

Louisiana  vs.  Mayor  of  New  Orleans,  109  U.  S., 
285. 

So  to  determine  whether  a  suit  upon  a  judgment 
was  properly  within  the  jurisdiction  of  the  court,  the 
court  will  look  behind  the  judgment  and  inquire 
whether  the  cause  of  action  upon  which  it  was  ren- 
dered was  such  that  the  court  would  have  had  original 
jurisdiction  of  it.  This  was  held  by  the  supreme 
court  of  the  United  States  in  the  recent  case  of  Slate 
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of  Wisconsin  vs.  Pelican  Ins.   Go.   of  Neiv  Orleans,  re- 
ported in  8  Sup.  0.  K.  1370.    (Seep.  1375.) 

I  submit  that  the  reasoning  of  the  above  cited  cases 
are  controlling1  when  applied  to  the  case  at  bar  where 
a  judgment  is  essentially  founded  upon  a  forged  instru- 
ment, which  fact  of  forgery  has  been  adjudicated  as 
between  the  parties  to  the  judgment  by  a  court  first 
obtaining  jurisdiction  over  the  parties  and  the  issue 
as  to  the  forgery  of  the  instrument;  and  certainlj- 
where  the  decree  adjudicating  the  forgery  grants  an 
injunction  against  the  assertion  of  any  property  rights 
under  or  by  virtue  of  the  forged  instrument,  it  should 
not  be  doubted  that  an  attempt  to  enforce  property 
rights  under  a  judgment  ivhich  exists  by  virtue  of  that 
instrument  is  a  violation  of  that  injunction. 

Having  then  these  opposing  adjudications  upon  the 
one  vital  issue  between  these  parties,  which  adjudica- 
tion must  prevail.  The  respondent  cannot  assert  her 
claim  to  alimony  or  to  community  property  upon  the 
state  court  judgments  without  violating  the  injunction 
of  the  circuit  court,  which  expressly  forbids  the 
making  of  any  claim  under  or  by  virtue  of  the  alleged 
declaration  of  marriage.  To  enforce  that  judgment 
is  to  assert  the  validity  of  the  instrument  upon  which 
it  is  based  and  to  make  claims  under  and  by  virtue  of 
that  instrument.  If  such  claims  can  be  asserted  and 
maintained  in  the  face  of  the  decree  of  this  court,  it 
must  be  because  that  decree  cannot  stand  against  the 
judgment  of  the  state  court;  in  other  words,  that 
such  judgment  furnishes  the  respondent  a  shelter  and 
protection  from  the  force  and  effect  of  the  decree  of 
this  court  and  gives  her  immunity  to  violate  its  com- 
mands. 
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EFFECT    01    STATE    IT   JUDGMENT    DETERMINED  IN  THIS 

conn. 

The  question  of  the  effect  of  the  decree  in  Sharon 
\s.  Sharon  was  in  issue  in  this  courl  and  was  deter- 
mined by  this  courl  in  passing  the  decree  of  Sharon 

VS.  Hill.  It  was  adjudicated  bj  the  eiilrv  of  the  de- 
rive here,  that  the  judgment  in  the  state  court,  was 
not-  conclusive  upon  the  parties  in  this  court  upon 
the  issue  of  the  genuineness  or  falsity  of  this 
marriage  declaration.  We  might  rest  content  in  these 
dines  upon  Oris  adjudication.  The  effect  which 
should  be  given  to  the  judgment  of  the  state  court 
in  the  suit  of  Sharon  vs.  I  fill  was  a  question  which 
this  court  had  jurisdiction  to  decide.  If  it  did  not 
give  that  judgment  the  effect  to  which  it  was  entitled, 
its  action  in  this  respect  would  be  at  most  an  error 
which  cao  only  be  reviewed  and  corrected  upon  appeal. 
We  are  not  DOW  reviewing  the  errors  which  may  have 
been  committed  in  passing  this  decree.  This  court 
cannot  be  called  upon  now  by  either  party  to  redecide 
the  issues  which  have  been  disposed  of  by  the 
decree.  Neither  party  is  entitled  to  be  heard,  ex- 
cept upon  the  issues  now  open,  which  are  as  to"the 
revivor  of  this  decree  and  its  enforcement.  So  then, 
we  have  the  adjudication  of  this  court  that  the  judg- 
ment of  the  state  court  did  not  bind  the  parties  nor 
control  the  decision  of  this  court  upon  the  issue  as  to 
genuineness  or  forgery  of  the  marriage  contract. 

The  fact  that  when  the  decree-  in  Shann,  vs.  Hill 
was  entered,  the  judgment  in  Sharon  vs.  Sharon  was 
suspended  by  appeal,  cannot  affect  this  adjudication.  If 
it  were  true,  as  contended  by  opposing  counsel,  that 
the  judgment  in  Sharon  vs.  Sharon  but  for  the  pend- 
ing appeal  would  have  controlled  the  decision  in  Sha- 
ron vs.  Hill,  and  therefore  this  court  should 
have  stayed  its  decision  until  that  appeal  was 
determined,  it  would  only  follow  that  this  court  com- 
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mittecl  an  error  in  not  postponing  its  decision,  which 
error  could  only  be  reviewed  and  corrected  on  appeal. 
And  even  if  the  judgment  in  Sharon  vs.  Sharon  had 
become  final  for  all  purposes  before  Sharon  vs.  Hill 
was  decided,  and  should  have  been  held  by  this  court 
to  be  a  conclusive  adjudication  upon  the  issue 
involved,  its  refusal  to  so  hold  would  be  but  error 
subject  only  to  correction  upon  appeal.  In  any  view 
of  the  case,  this  court  had  jurisdiction  to  consider  the 
judgment  in  Sharon  vs.  Sharon  and  to  decide  as  to  its 
effect,  just  as  it  had  jurisdiction  to  consider  any  other 
plea  made  or  evidence  offered,  and  to  decide  as  to  the 
effect  or  weight  to  be  given  such  plea  or  evidence,  and 
its  erroneous  decision  in  this  respect  must  stand  until 
reversed  upon  appeal. 

The  judgment  in  Sharon  vs.  Sharon  has  not  yet  be- 
come final  as  an  adjudication,  notwithstanding  its  af- 
firmance upon  direct  appeal,  for  it  is  still  suspended 
and  rendered  non-effective  as  an  adjudication  by  the 
pending  appeal  from  the  order  refusing  a  new  trial. 

Section  1049  Code  of  0.  P.  of  Cal. 

Gillmore  vs.  American  G.  I.  Co.,  65  Cal.,  65-6. 

Sharon  vs.  Hill,  11  Saw.,  371-2. 

PRIOR  JURISDICTION.  CONTROLS. 

But  if  the  judgment  in  Sharon  vs.  Sharon  were  final 
for  all  purposes,  and  the  question  were  now  open  as  to 
its  force  and  effect  when  opposed  to  the  decree  of  this 
court,  I  submit  that  such  decree  must  be  held  to  be 
the  paramount  and  controlling  adjudication,  upon  the 
principle  that  it  was  entered  in  the  exercise  of  a  prior 
jurisdiction  over  the  subject  matter  and  the  parties, 
and  must  overrule  any  intermediate  adjudication  to  the 
contrary  by  another  court  of  subsequent  jurisdiction. 

The  jurisdiction  of  the  circuit  court  attached  and 
was   complete   over  the   subject  matter  of   this   con- 
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troversy  and  the  person  of  the  respondent,  before  the 
action  in  the  state  court  was  bogun.  That  jurisdic- 
tion, according  to  the  uniform  current  of  authority, 
could  not  be  invaded  or  taken  away  by  any  subsequent 
suit  or  proceeding  commenced  by  the  respondent 
against  the  complainant,  William  Sharon,  in  any  other 
court.  The  jurisdiction  of  the  circuit  court  involved 
not  only  the  right  to  hear  and  determine  the  contro- 
versy beforo  it,  but  also  tin  right  to  i  n/brce  omd  execute 
its  decree  as  against  the  contrary  adjudication  upon 
the  issue  involved  of  any  other  court  in  a  subsequent 
suit  or  proceeding. 

It  is  a  ride  universally  recognized  by  courts  of  jus- 
tice, that  between  courts  of  concurrent  jurisdiction 
the  court  that  first  obtains  possession  of  the  contro- 
versy or  of  the  property  in  dispute  must  be  allowed  to 
dispose  of  it  finally  and  conclusively  1  "'tween  the  par- 
ties without  interference  or  interruption  from  any  co- 
ordinate court. 

This  rule  is  founded  not  only  in  comity  but  in  the 
necessity  of  preventing  unseemly  conflicts  of  jurisdic- 
tion, for  it  is  impossible  that  two  courts  can  exereise 
concurrent  and  equal  jurisdiction  over  the  same  sub- 
ject matter  and  parties.  One  jurisdiction  must  be 
held  paramount  and  controlling,  and  the  other,  if  ex- 
ercised at  all,  subordinate. 

This  principle  of  priority  of  jurisdiction  lias  had  rec- 
ognition in  courts  of  justice  from  the  earliest  times. 

In  1586,  the  English  court  of  chancery  refused  to 

entertain  jurisdiction  of  a  controversy  as  to  the  proof 

and  validity  of  a  will,  because  the  question  had  been 

first  entertained  and  was  pending  in  the  spiritual  court. 

Cocken  vs.  Day,  Monro's  Acta  Cancellariae,  p.  547. 

In  1700,  the  court  of  chancery  again  affirmed  that 
in  cases  where  the  ecclesiastical  court  has  concurrent 
jurisdiction  with  the   court  of  chancery,  whichever  is 
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first  possessed  of  the  cause  has  the  right  to  proceed, 
and  the  same  of  all  other  courts. 

Nicholas  vs.  Nicholas,  Finch's  Pre.  Ch.  546. 

In  1791,  the  principle  of  priorty  of  jurisdiction  was 
again  applied  in  England  to  the  matter  of  grant  of 
licenses  by  magistrates  having  concurrent  jurisdiction. 
Lord  Kenyon  said: 

"But  another  question  has  arisen,  and  which  is 
proper  should  be  settled,  whether  it  be  legal  (for 
whether  it  be  decent  or  decorous  no  person  can  doubt) 
for  two  different  sets  of  magistrates,  having  a  concur- 
rent jurisdiction,  to  run  a  race  in  the  exercise  of  any 
part  of  their  jurisdiction.  It  is  of  infinite  importance 
to  the  public  that  the  acts  of  magistrates  should  not 
only  be  substantially  good,  but  also  that  they  should 
be  decorous.  The  facts  in  this  case  are  shortly  these; 
some  of  the  justices  for  the  county  of  Surry,  having 
before  them  the  statute  of  26  Geo.  2,  and  knowing  that 
the  licenses  ought  to  be  granted  on  a  certain  day  and 
time,  appointed  a  day,  the  4th  of  September,  for 
licensing  ale-houses  in  this  division,  on  which  day  they 
accordingly  held  their  meeting;  and  certain  of  the 
magistrates  of  the  city  of  London,  who  in  general  are 
competent  to  this  purpose,  appointed  another  meeting 
on  a  subsequent  day.  But  the  jurisdiction  of  the  jus- 
tices who  had  appointed  the  first  meeting  had  attached 
before  this  time;  not,  indeed,  so  as  to  exclude  the  city 
justices  from  acting  at  the  first  meeting,  for  they  might 
all  have  acted  together,  but  it  excluded  the  city  justices 
of  their  jurisdiction  to  act  on  the  subsequent  day.  On 
the  general  question,  therefore,  I  am  clearly  of  opin- 
ion that  the  Surry  justices  and  the  magistrates  for  the 
city  have  a  co-ordinate  jurisdiction  within  this  district; 
and  that  the  meeting  of  the  city  justices  in  this  case 
was  illegal,  the  jurisdiction  of  the  other  magistrates 
having  first  attached." 

King  vs.  Saitisbwry ,  4  Durn.  &  E.,  456-7. 
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There  the  court  had  under  review  the  validity  of  the 
judgment  entered  in  the  exercise  of  a  subsequent  juris- 
diction, and  it  was  hold  invalid. 

In  1820,  the  supreme  court  of  North  Carolina  de- 
termined that  where  criminal  courts  have  concurrent 
jurisdiction,  priority  of  jurisdiction  determines'  the 
right  to  try  the  case.     The  court  say: 

"The  county  and  superior  courts  of  this  state  have 
concurrent  jurisdiction  of  the  offense  charged  in  this 
indictment;  and  where  the  jurisdiction  of  the  former 
attaches,  it  must  be  exercised  throughout,  before  the 
superior  court  can  take  cognizance  of  the  case  and 
then  it  can  only  act  in  its  appellate  capacity." 

A  judgment  of  conviction  on  the  subsequent  indict- 
ment was  aocoidingly  reversed. 

State  vs.  Yarbrough,  1  Hawks,  84. 

In  Maaon  vs.  n<j<j<<U  (11  111.,  88),  where  the  defend- 
ant, instead  of  making  his  defense  in  a  pending  action 
at  law,  sought  to  transfer  the  case  to  chancery,  the 
court  say: 

"  It  by  no  means  follows  because  a  court  of  equity 
has  concurrent  jurisdiction  with  a  court  of  law,  that  it 
will  take  cognizance  of  a  case  already  pending  in  a 
court  of  law,  and  oust  it  of  jurisdiction.  As  a  general 
principle,  in  all  cases  of  concurrent  jurisdiction,  the 
tribunal  which  first  obtains  jurisdiction  of  the  subject 
matter,  must  proceed  and  finally  dispose  of  it.  A 
court  of  equity  will  not  take  jurisdiction  where  it  has 
first  been  acquired  by  a  court  of  law,  unless  there  is 
some  equitable  circumstanco  in  the  case  which  the 
party  cannot  avail  himself  of  at  law.  Subject  to  this 
qualification,  the  rale  is  inflexible." 

In  Henry  vs.  Tupper  (27  Vt.,  519),  where  the  defend- 
ants in  a  pending  ejectment  sought  to  withdraw  the 
controversy  to  a  court  of  equity,  the  court  say: 


50 


"  If  the  allegations  in  the  orator's  bill  are  true,  and 
for  the  purposes  of  this  hearing,  we  are  to  take  them 
to  be  true,  the  orator  has  a  full,  clear  and  adequate 
defeuse  to  the  action  of  ejectment  at  law;  and  it  would 
seem  as  if  it  might  have  been  an  object  with  the  ora- 
tor to  withdraw  from  a  court  of  law  the  controversy  in 
regard  to  the  performance  of  the  condition  in  the 
mortgage  deed,  and  have  it  settled  in  a  court  of  equi- 
ty. This,  we  think,  he  cannot  do.  *  *  *  When  a 
court  of  law  and  a  court  of  equity  have  concurrent  jur- 
isdiction of  the  matter  in  controversy,  the  court  which 
first  takes  jurisdiction  settles  the  matter  conclusively." 

In  Bank  of  Belloius  Falls  vs.  Rutland  R.  R.  Co.  (28  . 
Vt.  477)  the  defendant   in  an   action  at  law  pending 
against  him  in  Massachusetts  filed  his  bill   in  a  Ver- 
mont court  of  chancery  to  enjoin   the  action   at  law. 
The  bill  was  dismissed.     The  court  say: 

"We  hold  it  to  be  sound  rule  of  law,  based  upon 
the  most  salutary  principle,  that  in  all  cases  of  con- 
current jurisdiction,  the  court  that  has  first  posses- 
sion of  the  matter  should  be  left  to  decide  it,  unless 
there  exists  some  peculiar  equitable  ground  for  with- 
drawing a  controversy  from  a  court  of  law  to  a  court  of 
chancery,  and  which  disenables  the  party,  having  the 
law  in  his  favor,  from  bringing  his  case  fairly  and 
fully  before  a  court  of  law.  -  This  principle  is  founded 
upon  the  courtesy  which  courts  of  concurrent  juris- 
diction should  exercise  towards  to  each  other,  and 
may  be  necessary,  as  matter  of  policy,  to  prevent  a 
conflict  in  the  action  of  different  courts." 

In  Steams  vs.  Stearns  (16  Mass.,  170),  a  decree  of 
tbe  probate  court  appointing  commissioners  to  make 
partition  of  an  estate  among  the  heirs  was  reversed, 
because  proceedings  were  first  commenced  for  that 
purpose  in  another  court  of  concurrent  jurisdiction 
against  the  parties  moving  the  decree,  which  proceed- 
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in^s  were  pending  when  the  decree  in  question  wis 
rendered.     The  oonrt  saj  : 

"  It  appearing  that  an  action  for  dower,  and  a  pe- 
tition for  partition,  were  pending  in  this  courl  at  the 
time  of  the  decree,  and  were  commenced  before  any 
proceedings  were  had  in  the  probate  court,  the  de- 
cree must  be  reversed.  When  different  courts  have 
concurrent  jurisdiction,  the  one  before  whom  proceed- 
ings may  be  first  hail,  and  whose  jurisdiction  first  at- 
taches, must  necessarily  have  authority  "paramount  to 
the   other   courts;    or,  rather,   the    action    first    com- 

need  shall  not  be  abated  by  an  action  commenced 

between  the  same  parties,  in  relation  to  the  same  ob- 
ject, in  the  same  or  any  other  court." 

The  same  court,  in  Pow  rs  vs.  i  Hiy  Council  o/Spring- 
fidd  (116  Mass.,  84  I,  applied  this  principle  to  the  con- 
current jurisdiction  of  different  tribunals  to  change 
the  grade  of  a  public  street.     The  court  say : 

"The  jurisdiction  of  the  county  commissioners, 
having  first  attached  to  the  subject  of  the  alteration  of 
the  grade  of  Main  street  at  the  railroad  crossing,  ne- 
cessarily excluded  the  jurisdiction  of  any  other  tri- 
bunal over  the  same  subject  until  those  proceedings 
were  ended." 

In  Miller  vs.  County  Commissioners  (119  Mass.,  485), 
the  same  court  held  that  where  the  county  commis- 
sioners had  concurrent  jurisdiction  with  the  supe- 
rior court  to  summon  a  jury  to  assess  damages  for 
location  and  construction  of  a  railroad,  the  tribunal  to 
which  application  is  first  made  lias  exclusive  jurisdic- 
tion. The  first  proceeding  in  epiestion  was  begun  by 
the  railroad  company,  and  the  second  by  the  land- 
owner.    The  court  say : 

"  In  cases  like  this  (in  which  no  attachment  or  cus- 
tody of  property  is  necessary),  if  the  parties  apply  to 
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distinct  tribunals  of  concurrent  jurisdiction  in  the 
same  state,  that  tribunal  to  which  the  first  application 
is  duly  made  acquires  exclusive  jurisdiction  of  the 
subject,  and  so  long  as  proceedings  thereon  are  pend- 
ing before  it,  no  action  can  be  had  by  the  others." 

In  Brooks  vs.  Delaplaine  (1  Md.  Ch.,  354),  the  high 
court  of  chancery  of  Maryland  dismissed  a  bill  in 
equity  because  at  the  time  such  bill  was  filed,  a  suit  in- 
volving the  same  controversy  was  pending  in  the 
county  court  having  concurrent  jurisdiction  with  the 
court  of  chancery.     The  chancellor  said: 

"When  two  courts  have  concurrent  jurisdiction  over 
the  same  subject-matter,  the  court  in  which  the  suit  is 
first  commenced  is  entitled  to  retain  it.  This  rule 
would  seem  to  be  vital  to  the  hai-monious  movement 
of  courts  whose  powers  may  be  exerted  within  the 
same  spheres,  and  over  the  same  subjects  and  per- 
sons. *  *  *  *  Any  other  rule  will  unavoidably 
lead  to  perpetual  collision,  and  be  productive  of  the 
most  calamitous  results." 

In  Withers  vs.  Denmead  (22  Md.,  145)  the  superior 
court  of  Baltimore  City  dismissed  a  bill  in  equity  to 
remove  the  defendant  as  trustee  and  for  appointment 
of  another  in  his  stead  and  enjoining  the  defendant 
from  selling  or  disposing  of  any  portion  of  the  trust 
property  because  the  defendant,  as  trustee,  had  duly 
reported  his  sales  and  other  proceedings  to  the  circuit 
court  of  Baltimore  County  in  which  the  complainant 
had  appeared  and  filed  exceptions  which  had  been 
overruled  and  an  appeal  taken  before  the  bill  was 
filed.  The  court  of  appeals  affirmed  the  order  dis- 
missing the  bill,  holding: 

"That  when  two  courts  have  concurrent  jurisdiction 
over  the  same  subject  matter,  the  court  in  which  the 
suit  is  first  commenced  is  entitled  to  retain  it." 
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To  take  the  case  out  of  this  principle,  tin-  appellant 
contended  that  the  proceedings  in  the  circuit  court 
were  not  so  comprehensive  as  those  within  the  scope 
of  his  lull.      Upon  this  point  the  court  sa\  i 

"It  is  true,  the  questions  presented  by  the  excep- 
tions, related  exclusively  to  the  ratification  of  the  sales 
then  [lending,  but  the  prayer  of  the  appellant's  bill 
embraced  those  sales,  as  well  as  future  sales;  it  is: 
"That  Adam  Denmead  be  restrained  from  selling  or 
disposing  of  any  portion  of  the  real  estate,  conveyed 
to  him  by  said  deeds,"  that  he  be  removed,  etc.  How- 
could  Adam  Denmead  comply  with  an  order  of  the  cir- 
cuit court  for  Baltimore  Count}',  directing  him  to  con- 
vey the  lands  already  sold,  and  the  exceptions  to  which 
sides  were  overruled,  if  in  the  meantime  the  superior 
court  of  Baltimore  City  enjoined  him  from  so  doing? 
The  danger  of  collision  is  so  imminent  that  public 
policy  as  well  as  judicial  comity,  requires  that  the 
court  of  co-ordinate  jurisdiction,  first  in  possession  of 
any  •portion  of  the  svbject^maMer,  should  not  be  disturbed 
by  any  other  court.     (22  Md. ,  146. ) 

In  Merrill  vs.  Luke  (16  Ohio,  406),  a  bill  in  equity 
was  dismissed  which  included  certain  matters  already 
in  suit  before  another  court  of  concurrent  jurisdiction. 
Upon  this  point  the  court  say: 

"Jurisdiction  having  attached  to  certain  matters 
embraced  in  the  bill  in  the  court  of  common  pleas, 
having  equal  and  concurrent  jurisdiction,  this  court 
has  no  jurisdiction  over  the  same  subject  matter.  This 
appears  upon  the  face  of  the  bill,  and  is,  therefore, 
good  ground  of  demurrer." 

In  Clepper  vs.  lhe  State  (4  Tex.  242),  it  was  held 
that  certain  courts  in  Texas  had  concurrent  criminal 
jurisdiction,  and  that  no  embarassment  could  result 
"from  there  being  two  concurrent  jurisdictions,  as  it 
would  be  settled  bv  a  well  known  rule  of  law,  that  in 
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such  cases  the  jurisdiction  that  was  first  called  into 
exercise  would  have  the  right  to  go  on  to  judgment." 
(4  Tex.,  245.) 

In  Mount  vs.  Scholes  (21  111.  App.,  192)  the  supreme 
court  of  Illinois  held,  that  while  a  prior  action  is  pend- 
ing, an  intermediate  judgment  obtained  in  another 
court  of  concurrent  jurisdiction  could  not  be  used 
to  defeat  the  first  jurisdiction.  It  appeared  that 
the  notes  sued  upon  by  an  administrator  were 
taken  by  the  widow  to  another  court  where  judgment 
was  confessed  by  the  debtor  upon  a  declaration  filed 
by  her  in  the  name  of  the  administrator  for  her  use, 
alleging  that  the  notes  were  given  to  her  by  the  de- 
ceased. The  judgment  confessed  was  pleaded  in  bar 
of  the  administrator's  suit  first  begun,  and  the  supreme 
court  held:  1,  That  the  intervening  judgment  was 
fraudulent,  and  2,  That  it  was  void  for  want  of  juris- 
diction, that  there  was  no  merger  of  the  notes  and 
their  vitality  was  not  in  any  way  destroyed  by  the 
subsequent  proceedings  in  another  court. 

The  court  say: 

"  The  Sangamou  circuit  court  had  obtained  juris- 
diction of  the  subject  matter  and  of  the  person  of 
Mount  two  months  before  the  appearance  of  the  par- 
ties in  the  Menard  circuit  court. 

"It  is  elementary  law  and  needs  no  citation  of  au- 
thorities to  support  it,  that  in  all  cases  of  concurrent 
jurisdiction  the  court  ivhich  first  obtains  it  will  retain  it 
to  the  end  of  the  controversy  to  the  entire  exclusion  of 
others:'     (21  111,  App.,  194-5.) 

The  foregoing  authorities  establish  the  prin- 
ciple that  as  between  courts  of  concurrent  juris- 
diction under  the  same  sovereignty,  the  court  which 
first  acquires  jurisdiction  has  the  right  to  proceed 
with  the  cause  to  final  judgment,  and  to  enforce  that 
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judgment  as  against  the  action  of  any  other  court, 
and  the  same  principle  is  uniformity  applied  to  state 
and  United  States  courts  which,  although  acting 
within  the  same  territory,  exist  under  different  sov- 
ereignties. 

The  earliest  decisions  of  the  supreme  court  of  the 
United  States  bearing  upon  the  question  of  the  conflict 
of  jurisdiction  between  the  state  and  national  courts, 
are  those  of  Digga  vs.  WbleoU  (4  Crunch,  17!0,  and 
Mr  Kim  vs.  Voorhies  (7  Crauch,  27U).  In  the  first  case 
it  was  held  that  a  circuit  court  of  the  United  States 
could  not  enjoin  proceedings  in  a  state  court  (which 
appear  from  the  report  of  the  case  to  have  been  first 
commenced),  and  in  the  second  case  it  is  held  that  a 
state  court  has  no  jurisdiction  to  enjoin  a  judgment 
of  the  circuit  court  of  the  United  States.  The  first 
case  was  in  accordance  with  the  express  enactment  of 
Cougress  of  March  2,  1793,  forbidding  injunctions 
from  the  courts  of  the  United  States  to  stay  proceed- 
ings in  any  court  of  a  state,  though  that  section  was 
not  referred  to  in  the  decision,  but  the  second  decision 
was  not  based  upon  any  statute. 

This  statute  (now  Section  720,  Revised  Stats.), 
as  it  has  been  construed  and  enforced  by  the 
courts,  is  declarative  of  the  principle  of  prior- 
ity of  jurisdiction,  and  was  designed  to  protect  the 
prior  jurisdiction  of  the  state  courts  from  interference 
by  the  courts  of  the  United  States,  and  to  prevent 
any  conflict  of  jurisdiction  between  these  courts. 
And  it  is  manifest  that  the  forbidding  of  a  like  inter- 
ference by  the  state  courts  with  the  prior  jurisdiction 
of  a  court  of  the  United  States  must  be  simply  an  ap- 
plication of  the  rule  that  the  prior  jurisdiction  shall 
control,  which  has  been  so  frequently  recognized  by 
courts  withotit  regard  to  statutory  enacments. 

In  Hagan  vs.  Lucas,  (10  Peters,  400)  it  was  held  that 
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the  first  levy  on  property,  whether  made  under 
United  States  or  state  authority,  withdraws  the  prop- 
erty from  reach  of  the  process  of  the  other.  This  rule 
was  adopted  to  avoid  conflict  of  jurisdiction  between 
these  courts. 

In  Wallace  vs.  McDonnell  (13  Peters,  136),  a  suit  was 
brought  in  the  district  court  of  Alabama,  exercising 
the  power  of  a  circuit  court  of  the  United,  States  on  a 
promissory  note  for  $4,880.  The  defendant  filed  a 
plea  that  as  to  the  sum  of  $4,204  of  the  sum  demanded 
by  the  plaintiff,  he  ought  not  further  to  have  and  main- 
tain his  action  therefor,  because  the  defendant  had 
been  summoned  as  garnishee  under  an  attachment 
from  a  state  court  and  had  there  under  oath  admitted 
his  indebtedness  to  the  plaintiff  and  the  state  court 
had  ordered  that  the  plaintiffs  in  attachment  recover 
from  the  defendant  the  amount  admitted  by  him  as 
due  the  plaintiff.  Upon  this  plea  the  supreme  court 
of  the  United  States  say: 

"The  next  point  presents  the  question  as  to  the 
effect  and  operation  of  the  proceedings  under  the 
attachment  law  of  Alabama,  as  disclosed  by  the  plea 
puis  darien  continuance.  The  plea  shows  that  the  pro- 
ceedings on  the  attachment  were  instituted  after  the 
commencement  of  this  suit.  The  jurisdiction  of  the 
district  court  of  the  United  States,,  and  the  right  of 
the  plaintiff  to  prosecute  his  suit  in  that  court,  hav- 
ing attached,  that  right  could  not  be  arrested  or  taken 
away  by  any  proceedings  in  another  eourt.  This 
would  produce  a  collision  in  the  jurisdiction  of  courts 
that  would  extremely  embarrass  the  administration  of 
justice.  If  the  attachment  had  been  conducted  to  a 
conclusion,  and  the  money  recovered  of  the  defendant 
before  the  commencement  of  the  present  suit,  there 
can  be  no  doubt  that  it  might  have  been  set  up  as  a 
payment  upon  the  note  in  question.  And  if  the  de- 
fendant would  have  been  protected  pro  tanto,  under  a 
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recovery  had  by  virtue  of  the  attachment,  and  could 
have  pleaded  such  recovery,  in  bar,  the  same  principle 
would  support  a  plea  in  abatement  of  an  attachment 
pending  prior  to  the  commencement  of  the  present 
suit.  The  attachment  of  the  debt  in  such  case,  in  the 
hands  of  the  defendant,  would  fix  it  there  in  favor  of 
the  attaching  creditor,  and  the  defendant  could  not 
afterwards  pay  it  over  to  the  plaintiff.  The  attaching 
creditor  would,  in  such  ease,  acquire  a  lien  upon  the 
debt  binding  upon  the  defendant  and  which  the  courts 
of  all  other  governments,  if  they  recognize  such  pro- 
ceedings at  all,  could  not  fail  to  regard.  If  this  doctrine 
be  well  founded,  the  priority  of  suit  will  determine  the 
right.  The  rule  must  be  reciprocal;  and  where  the 
suit  in  one  court  is  commenced  prior  to  institution  of 
proceedings  under  attachment  in  another  court,  such 
proceedings  cannot  arrest  the  suit;  and  the  maxim  qui 
prior  eat  tempore,  portior  est  jure,  must  govern  the  case. 
(13  Peters,  151.) 

The  same  question  arose  in  Campbell  vs.  Emerson  (2 
McLean,  30),  and  was  there  decided  in  accordance 
with  the  rule  of  Wallace  vs.  MeConrvll,  the  court  say- 
ing: "  This  (authority)  is  conclusive  of  the  present 
case.  When  suit  is  commenced,  the  instrument  on 
which  it  is  founded,  is  in  the  custody  of  the  law  and 
cannot  be  withdrawn  from  such  custody." 

Greenwood  vs.  Rector  (Hemp.,  708),  also  decides  the 
same  question.     The  court  says: 

"  It  would  certainly  be  an  extraordinary  procedure 
if  an  action  in  this  court  could  be  defeated  by  a  sub- 
sequent proceeding  in  a  state  court.  Such  a  preten- 
sion cannot  be  tolerated.  The  jurisdiction  of  this 
court,  and  the  right  of  the  plaintiffs  (o  prosecute  their  suit 
therein,  having  attached,  that  right  certainly  cannot  be 
arrested  or  taken  aivay  by  any  proceedings  in  another 
court;  for  the  effect  of  such  a  practice  would  be  to  pro- 
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dues  collision  in  the  jurisdiction  of  courts  that  would 
embarrass  the  administration  of  justice.  State  courts 
can  no  more  interfere  in  our  business  and  proceed- 
ings than  we  can  in  theirs.  The  plea  cannot  be  al- 
lowed and  the  demurrer  to  it  must  be  sustained." 
(Hemp.,  709). 

In  Peck  vs.  Jenness  (7  How.,  612),  certain  property 
had  been  attached  under  process  from  a  state  court. 
Afterwards  the  defendant  in  attachment  applied  to  the 
United  States  district  court  for  the  benefit  of  the 
bankrupt  law.  Subsequently,  the  district  court,  on 
petition  of  the  assignee,  had  declared  the  attachment 
not  a  valid  lien  on  the  property  and  directed  the  sher- 
iff to  deliver  it  to  the  assignee  or  account  for  the 
value.  On  a  report  showing  these  facts  the  state 
court  sustained  the  attachment  and  ordered  judgment 
for  the  plaintiff.  On  a  writ  of  error,  the  supreme 
court  of  the  United  States  say: 

' '  It  (the  state  court)  had  full  and  complete  jurisdic- 
tion over  the  parties  and  the  subject-matter  of  the 
suit;  and  its  jurisdiction  had  attached  more  than  a 
month  before  any  act  of  bankruptcy  was  committed. 
It  was  an  independent  tribunal,  not  deriving  its  au- 
thority from  the  same  sovereign,  and ,  as  regards  the 
district  court,  a  foreign  forum,  in  every  way  its  equal. 
The  district  court  had  no  supervisory  power  over  it. 
The  acts  of  congress  point  out  but  one  mode  by  which 
the  judgments  of  state  courts  can  be  revised  or  an- 
nulled, and  that  is  by  this  court,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.  In  certain  cases, 
where  one  of  the  parties  is  a  citizen  of  another  state, 
he  has  the  privilege  of  removing  his  suit  to  the  courts 
of  the  United  States.  But  in  all  other  respects  they 
are  to  be  regarded  as  equal  and  independent  tribunals. 
It  is  a  doctrine  of  law  too  long  established  to  require 
a  citation  of  authorities,  that  where  a  court  has  juris- 
diction, it  has  a  right  to  decide  every  question  which 
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occurs  in  the  cause,  ami  whether  its  decision  be  cor- 
rect or  otherwise,  its  judgment,  till  reversed,  is  re- 
garded as  binding  in  every  other  court;  and  fh  it, 
where  the  jurisdiction  of  a  court,  and  the  right  of  a 
plaintiff  to  prosecute  Ms  suit  in  it  have  ona  attached, 
thai  right  cannot  be  arrested  or  taken  away  by  pro- 
ceedings  in  another  court.  These  rules  have  their 
foundation,  not  merely  in  comity,  but  on  necessity.  For, 
if  one  may  enjoin,  the  other  may  retort  by  injunction, 
and  thus  the  parties  be  without  remedy;  being  liable 
to  a  process  for  contempt  in  one,  if  they  dare  to  pro- 
ceed in  the  other." 

In  Orton  vs.  Smith  (18  How.,  203),  a  decree  on  a 
bill  of  peace  in  a  district  court  of  the  United  States 
was  reversed  and  the  bill  dismissed,  because  the  title 
to  the  property  in  question  was  in  dispute  in  a  prior 
suit  pending  in  the  state  court.     The  court  say : 

"  The  decree  in  this  case  demonstrates  the  impropri- 
ety of  the  interference  of  tho  court  of  the  United 
States,  and  of  its  entertaining  jurisdiction  of  a  ques- 
tion  of  title  then  pending  in  the  state  court.  It  is 
true,  if  this  were  an  ejectment  in  a  court  of  law,  the 
pendency  of  another  ejectment  between  the  same  par- 
ties might  not  have  afforded  sufficient  ground  for  a  plea 
of  outer  action  pendent;  nor  would  the  court  have  been 
bound,  even  by  comity,  to  await  the  decision  of  the 
state  court,  or  suffer  the  cause  pending  before  them 
to  be  in  any  way  affected  by  it.  But  a  decree  of  a 
court  of  chancery,  on  a  bill  of  peace,  must  neces- 
sarily operate  by  way  of  estoppel,  as  to  the  title 
of  the  ■  land,  and  conclude  all  the  parties  to 
it,  because  it  should  put  an  end  to  all  liti- 
gation between  them.  If  they  have  suits  pending 
in  other  courts  on  the  same  question  of  title,  they 
must  cease.  This  bill  acts  by  injunction  on  the  party 
—no  injunction  ever  goes  to  the  court  having  a  con- 
current jurisdiction  of  the  question.     The  courts  of  the 
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United  States  have  no  such  power  over  suitors  in  a 
state  court.  But  a  decree  on  a  bill  of  peace  which 
does  not  put  an  end  to  litigation  is  a  mere  brutum 
fulmen.  Unless  the  court  can  make  a  decree  which  it 
can  execute,  it  is  a  sufficient  reason  for  refusing  to  take 
cognizance  of  the  case.  It  is  a  rule  absolutely  neces- 
sary to  be  observed  by  courts  who  have  a  concurrent 
jurisdiction,  that  in  all  cases  "  tvhere  the  jurisdiction 
of  a  court  and  the  right  of  a  plaintiff  to  prosecute  his 
suit  in  it  have  once  attached,  that  right  cannot  be  ar- 
rested or  taken  away  by  proceedings  in  another  court.'" 
This  rule,  it  is  said,  "  has  its  foundation  not  merely  in 
comity,  but  in  necessity.  If  one  may  enjoin,  the  other 
may  retort  by  injunction,  and  thus  the  parties  be  with- 
out remedy."  *  *  *  Such  a  disreputable  collision 
of  jurisdictions  should  be  sedulously  avoided.  This 
can  only  be  done  by  refusing  to  entertain  a  bill  of 
peace  for  an  injunction  when  the  title  is  in  litigation 
in  a  court  of  concurrent  jurisdiction;  otherwise,  the 
result  of  a  bill  of  peace  may  be  not  peace  but  war; 
and,  instead  of  dispelling  a  '  cloud '  from  the  title  of 
either  party,  will  doubly  increase  the  darkness  and 
difficulty  with  which  it  was  environed."  (18  How., 
265-6.) 

In  Mallet  vs.  Dexter  (1  Curt.,  178),  the  United  States 
circuit  court  of  Rhode  Island  refused  to  entertain  a 
bill  so  far  as  it  sought  an  accounting  against  an  admin- 
istrator who  had,  before  the  suit  was  begun,  filed  his 
account  in  the  state  court  having  jurisdiction  to  settle 
such  account,  and  cited  the  complainants  to  appear 
and  object  to  the  account  if  they  saw  fit.  Mr.  Justice 
Curtis  said: 

"It  is  true  this  court,  as  a  court  of  equity,  has  a 
concurrent  jurisdiction  over  the  accounts  of  executors 
and  administrators,  in  behalf  of  distributees  as  well  as 
creditors,  as  was  held  by  Mr.  Justice  Story  in  Pratt  vs. 
Northam,  5   Mason,  95.     Bat   no   principle    is   better 


61 


settled  than  that  in  all  cases  of  concurrent  jurisdiction 
the  court  which  first  has  possession  of  the  subject 
must  adjudicate  upon  it.  Smith  vs.  Molver,  9  Wheat., 
532;  Wallace™.  McConnett,  13  Peters,  136;  Shelby  vs. 
Bacon,  10  How.,  56.  And  neither  of  the  parties  can  be 
forced  into  another  concurrent  jurisdiction.  It  follows, 
that  the  concurrent  jurisdiction  of  this  court  can- 
not be  exercised  upon  this  bill,  in  respect  to  the 
unsettled  residue  of  this  administration,  because 
that  subject  matter  was  regularly  pending  between  the 
same  parties,  before  another  tribunal,  when  this  bill 
was  filed." 

Bellxs.  The  Ohio  Life  and  Trust  Co.  (1  Biss.,  260)  and 
Spinning  vs.  The  Ohio  Life  and  Trust  Co.  (2  Disney, 
336)  are  cases  involving  a  conflict  of  jurisdiction 
between  a  state  court  of  Ohio  and  the  United 
States  circuit  court  for  the  Southern  District  of  Ohio. 
The  controversy  involved  the  administration  of  the 
assets  of  an  insolvent  corporation.  Both  courts  earn- 
estly contended  for  the  same  principle  of  priority  of 
jurisdiction,  the  only  epiestion  being  as  to  whether 
jurisdiction  should  date  from  the  issuance  of  summons, 
or  from  its  service,  or  from  the  date  of  the  first  pro- 
visional remedy.  The  state  process  was  first  issued 
and  the  United  States  process  was  first  served,  and  an 
order  of  court  was  first  made  appointing  a  receiver  and 
issuing  an  injunction.  The  state  court  also  appointed 
a  receiver,  and  the  officer  of  each  court  was  arrested 
in  the  other  court  for  contempt.  The  state  court 
affirmed  the  jurisdiction  by  reason  of  the  issuance  of 
summons,  while  the  United  States  court  affirmed 
its  jurisdiction  of  all  the  assets  of  the  corporation  by 
means  of  the  prior  service  of  process  in  connection 
with  the  priority  of  its  order  appointing  a  receiver 
and  enjoining  the  transfer  of  assets. 

In  Chittenden  vs.  Brewster  (2  Wall.,  191),  it  was  held, 
that  where  the  circuit  court  of  the  United  States  has 
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prior  jurisdiction  of  a  creditor's  bill  to  set  aside  an  as- 
signment for  the  benefit  of  creditors,  the  pendency  of 
such  suit  is  a  complete  answer  to  the  jurisdiction  of 
the  state  court  over  a  subsequent  bill  for  the  same  ob- 
ject in  behalf  of  other  creditors,  and  that  it  is  the 
duty  of  the  assignee  under  such  assignment  to  inter- 
pose such  answer  in  the  state  court,  and  that  if  he 
fails  to  there  plead  the  pendency  of  such  suit 
and  makes  default  in  the  state  court  and  delivers 
the  assets  to  a  receiver  appointed  by  that  court, 
he  is  personally  responsible  for  his  neglect  of 
duty,  and  that  an  order  of  the  state  court  for  the  de- 
livery of  the  property  to  its  receiver  is  no  defense 
to  the  assignee  in  the  federal  court,  and  is  no 
ground  for  excepting  the  assets  transferred  to 
the  receiver  of  the  state  court  from  the  decree  of 
the  United  States  court  requiring  the  surrender  of  all 
the  assets  to  its  receiver,  and  the  decree  of  the  circuit 
court  recognizing  and  giving  effect  to  the  proceedings 
in  the  state  court  by  excepting  from  its  decree  re- 
quiring the  surrender  of  assets  to  its  receiver,  the  assets 
which  had  been  transferred  to  the  receiver  of  the  State 
court,  was  reversed  by  the  supreme  court  of  the 
United  States  (2 'Wall.,  197-8). 

The  principle  of  priority  of  jurisdiction  was  en- 
forced in  Biggs  vs.  Johnson  County  (6  Wall.,  166).  In 
that  case  it  was  held  that  a  mandamus  to  compel  the 
levy  of  a  tax  to  pay  an  unsatisfied  judgment 
recovered  in  the  United  States  circuit  court  for  in- 
terest upon  railroad  bonds  issued  under  a  state 
statute  (which  made  the  levy  of  a  tax  to  pay 
such  interest  obligatory  upon  the  county)  was  to 
be  regarded  as  a  writ  necessary  to  the  jurisdic- 
tion of  the  circuit  court,  which  had  previously  at- 
tached, and  to  enforce  its  judgment,  and  that  such 
mandamus  from  the  circuit  court  would  lie  against  the 
county  officers  to  levy  a  tax,  even  although  prior  to  the 
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application  for  a  mandamus,  a  state  court  had  per- 
petually enjoined  the  same  officers  against  making 
such  levy.  As  the  mandamus  was  held  to  be  in  exe- 
cution of  the  original  jurisdiction  of  the  circuit  court, 
the  state  court  could  not  be  regarded  as  in  prior  pos- 
session of  the  case. 

In  Bill  vs.  New  Albany  R.  R.  Co.  (2  Biss.,  3U1)  it  was 
held  that  after  a  bill  to  foreclose  a  mortgage  had  been 
tiled  by  a  trustee  in  United  States  circuit  court  he 
could  not,  afterwards,  at  the  request  of  part  of  the 
stockholders  secured  and  without  permission  of  the 
circuit  court,  foreclose  the  same  mortgage  in  the 
state  court,  and  that  notwithstanding  a  sale  under  de- 
cree of  the  state  court  in  such  subsequent  suit,  the 
circuit  court  would  adjudicate  upon  the  equitable 
right  of  the  parties  and  would  appoint  a  receiver  to 
take  possession  of  all  the  property  including  that  sold 
under  the  decree  of  the  state  court.     The  court  says: 

'  It  could  hardly  be  said  then  to  be  fair  dealing, 
while  the  case  was  thus  proceeding  here,  for  the  trus- 
tee and  some  of  the  bondholders  to  turn  over  to  an- 
other jurisdiction  rights  which  had  been  partially 
adjudicated,  thus  ignoring  everything  that  occurred 
here.  It  is  true  that  they  seem  to  have  had  the  opin- 
ion of  a  state  court  to  justify  their  action,  but  as  this 
court  was  the  one  in  which  the  controversy  was  orig- 
inally commenced,  and  in  which,  for  certain  purposes, 
it  was  yet  pending,  it  is  the  only  tribunal  whose  decis- 
ion was  binding  upon  the  parties  in  this  court.  Be- 
fore he  adopted  so  grave  a  measure,  therefore,  and  one 
calculated  so  much  to  complicate  and  embarrass  mat- 
ters in  dispute,  he  should  have  come  to  this  court  for 
directions  and  relief.  One  litigation  should  have  been 
disposed  of  before  another  on  the  sunie  subject-matter 
was  begun.  *  *  *  If,  then,  it  was  a  breach  of 
duty  for  Williamson  to  proceed  in  the  court  of  com- 
mon pleas  of  White  county,  as  I  think  it  was,  what  is 
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the  effect  upon  the  right  of  this  court  to  retain  juris- 
diction of  the  cause  and  of  the  subject-matter  ?  There 
can  be  no  doubt  it  has  created  great  confusion  in  the 
position  of  those  claiming  under  the  mortgages,  and 
embarrassment  in  the  court  to  deal  properly  with 
their  interests.  It  has  thus  brought  about  an  appar- 
ent conflict  between  courts,  state  and  federal,  which 
should  always  be  avoided.  But  the  conflict  arises 
from  acts  done  after  this  court  had  obtained  jurisdic- 
tion of  the  cause,  and  for  which,  therefore,  it  cannot 
be  justly  held  accountable,  and  when  a  party  affected 
by  an  order  or  decree  entered  in  a  pending  cause  asks 
for  relief,  it  is  no  answer  to  say  that  another  jurisdic- 
tion has  attempted  to  seize  the  property  and  thus 
place  it  beyond  the  power  of  the  court  to  give  relief. 
The  question  always  must  be,  is  it  competent  for  the 
court  to  act  ?  If  so,  its  duty  is  plain,  and  it  necessar- 
ily follows  from  what  has  been  said  that,  in  my  opin- 
ion, the  property  is  still  within  the  control  of  this 
court  to  adjudicate  upon  the  equitable  rights  of  all 
who  have  ever  been  before  it."     (2  Biss.,  400-2.) 

The  court  in  the  above  case  accordingly  appointed 
a  receiver  to  take  charge  of  all  the  property. 

In  Shoemaker  vs.  French  (Chase  Dec,  267),  Shoe- 
maker filed  a  bill  in  the  United  States  circuit  court 
against  French  for  an  injunction  to  prevent  his  acting 
or  claiming  to  act  as  president  of  the  Alexandria  and 
Washington  Railroad  Company,  and  the  court  passed 
an  order  directing  French  to  be  served  with  notice  of 
motion  for  injunction.  After  this  order  was  passed, 
French  filed  his  bill  in  the  state  court  at  Alexandria, 
praying  an  injunction  against  Shoemaker  for  matters 
cognate  to  the  bill  in  the  circuit  court.  The  court, 
per  Chase,  Ch.  J.,  says: 

"  The  jurisdiction  of  this  court  as  to  these  matters 
attached  when  Shoemaker's  bill  was  filed  here,  and  the 
order  passed  by  this  court.     Therefore  the  jurisdic- 
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tion  of  the  state  court  was  ousted,  or  must  he  exercised 
in  subordination  of  this  court.  The  injunction  is  gi-ant- 
ed  according  to  the  prayer  of  this  bill." 

In  Home  Lis.  Co.  vs.  Howell  (24  N.  J.  Eq.,  239),  the 
New  Jersey  court  of  chancery  held  that  its  prior  jur- 
isdiction over  a  suit  by  an  insurance  company  to  cancel 
certain  insurance  policies  as  fraudulently  obtained  by 
the  defendant,  was  not  divested  by  a  subsequent  suit 
brought  by  the  defendant  upon  the  policies  in  another 
state  court.  The  company  had  removed  this  subse- 
quent suit  into  the  United  States  circuit  court  and 
had  made  an  agreement  with  the  plaintiff  that  such 
suit  should  abide  the  event  of  another  case  of  the  same 
character  in  the  same  court  against  another  insurance 
company.  It  was  insisted  that  the  insurance  company 
had  waived  the  prior  jurisdiction  of  the  New  Jersey 
court  by  its  removal  of  the  subsequent  suit  to  the  cir- 
cuit court  and  its  agreement  that  it  should  abide  an- 
other test  case.  Upon  the  subject  of  prior  jurisdic- 
tion and  its  waiver  the  New  Jersey  court  says: 

"  This  court  having  the  power  to  hear  and  determine 
the  subject  matter  in  controversy,  and  having  first  ob- 
tained possession  of  the  controversy,  is  fully  at  liberty 
to  retain  it  until  it  shall  have  disposed  of  it.  The 
general  rule  is,  that  as  between  courts  of  concurrent 
and  co-ordinate  jurisdiction,  (and  the  circuit  court  of 
the  United  States  and  the  state  courts  are  such  in  cer- 
tain controversies — such  as  that  involved  in  this  suit, 
for  example — between  citizens  of  different  states)  the 
court  that  first  obtains  possession  of  the  controversy 
must  be  allowed  to  dispose  of  it  without  interference 
from  the  co-ordinate  court."     ***** 

' '  Where  a  party  is  within  the  jurisdiction  of  this 
court,  so  that  on  a  bill  properiy  filed  here  this  court 
has  jurisdiction  of  his  person,  although  the  subject 
matter  of  the  suit  may  be  situated  elsewhere,  it  may, 
by  the  ordinary  process  of  injunction  and  attachment 
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for  contempt,  compel  him  to  desist  from  commencing 
a,  suit  at  law,  either  in  this  state  or  any  foreign  juris- 
diction,  and  of  course   from  prosecuting  one   com- 
menced after  the  bringing  of  the  suit  in  this  court." 
**'*  *  *  *  *  *** 

"  The  bill  prayed  an  injunction  to  restrain  the  de- 
fendant from  bringing  suit  at  law  against  the  com- 
plainant on  the  policies,  although  no  injunction  was 
applied  for  on  the  tiling  of  the  bill.  If  bringing  the 
suit  at  law  was  not  a  contempt  of  this  court  under  the 
circumstances,  it  surely  was  a  proceeding  which  this 
court  will  discountenance.  Neither  in  their  applica- 
tion for  the  removal  of  the  suit  at  law  into  the  fed- 
eral court,  nor  in  their  alleged  agreement  that  an- 
other suit  at  law  against  another  company  should  be 
regarded  by  the  parties  to  the  policies  as  a  test  suit, 
(an  agreement  evidently  made  merely  to  save  expense) 
is  there  evidence  of  consent  on  the  part  of  the  com- 
plainants to  the  withdrawal  of  the  litigation  from 
this  court."     (24  N.  J.  Esq.,  241-2.) 

In  New  Orleans  vs.  Steamship  Company  (20  Wall., 
392),  a  suit  had  been  brought  in  the  United  States 
circuit  court  to  enjoin  the  City  of  New  Orleans  from 
destroying  or  disturbing  certain  improvements  which 
the  steamship  company  had  erected  upon  property 
leased  by  them  from  the  city.  In  the  process  of  this 
litigation,  the  mayor  of  the  city  applied  to  the  state 
court  for  an  injunction  to  restrain  the  company  from 
rebuilding  the  premises  which  the  city  had  destroyed, 
and  an  injunction  was  granted  accordingly.  The 
mayor  was  required  to  show  cause  by  the  circuit 
court  why  he  should  not  be  punished  for  contempt  in 
taking  such  action  in  another  tribunal.  Upon  the  hear- 
ing a  fine  was  imposed  in  punishment  for  this  con- 
tempt. The  supreme  court  declined  to  review  the 
action  of  the  circuit  court  imposing  the  fine,  holding 
that  such  action  was  not  within  its  appellate  jurisdic- 
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tion,  but  upon  the  question  involved  in  the  ion  tempt 
proceeding,  the  supreme  court  say: 

"  The  circuit  court  having  first  acquired  posses- 
sion of  the  original  case  was  entitled  to  hold  it  ex- 
clusively until  the  case  was  finally  disposed  of.  Any 
relief  to  which  the  city  was  entitled  should  have  been 
sought  there,  and  that  court  was  competent  to  give  it, 
either  in  the  original  or  in  an  auxiliary  case.  As  to 
any  other  court  tlie  matter  was  ultra  vires.  It  was  un- 
necessary, unwarranted  in  law,  and  grossly  disrespect- 
ful to  the  circuit  court  to  invoke  the  interposition  of 
the  state  court,  as  to  anything  within  the  scope  of 
the  litigation  already  pending  in  the  federal  court." 
20  Wail.,  392-3.) 

In  Union  Trust  Co.  vs.  Rockford  R.  R.  Co.  (6  Biss., 
198),  the  United  States  circuit  court  held  that  it  had 
not  lost  its  prior  jurisdiction  over  a  bill  for  a  receiver, 
because  of  the  commencement  of  a  like  suit  in  the  state 
court  after  an  order  dismissing  the  bill  on  a  demurrer, 
and  before  such  order  was  set  aside  and  leave  given  to 
file  a  supplemental  bill; and  in  enforcement  of  its  prior 
jurisdiction  and  in  disregard  of  the  order  of  the  state 
court  appointing  a  receiver,  the  circuit  court  appointed 
a  receiver  to  take  charge  of  the  property  in  question. 
The  court  say : 

"  It  will  hardly  be  necessary  to  cite  authorities  to 
show  that  it  is,  and  has  long  been,  the  settled  rule  of 
law  in  all  cases  of  conflict  of  jurisdiction,  that  the  court 
which  first  takes  cognisance  of  the  controversy  is  en- 
titled to  retain  jurisdiction  to  the  end  of  the  litigation, 
and  incidentally  to  take  the  possession  of  or  control 
the  res,  the  subject-matter  of  the  dispute,  to  the 
exclusion  of  all  interference  from  other  courts  of 
co-ordinate  jurisdiction.  The  proper  application  of 
this  rule  does  not  require  that  the  court  which  first 
takes  jurisdiction  of  the  case  shall  also  first  take,  by 
its  officers,   possession  of  the  thing  in  controversy,  if 
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tangible  and  susceptible  of  seizure,  for  such  a  rule  would 
only  lead  to  unseemly  haste  on  the  part  of  officers  to 
get  the  manual  possession  of  the  property;  and  while 
the  court  first  appealed  to  was  investigating  the  rights 
of  the  respective  parties,  another  court,  acting  with 
more  haste,  might,  by  a  seizure  of  the  property,  make 
the  first  suit  wholly  unavailing.  To  avoid  such  a  re- 
sult, the  broad  rule  is  laid  down  that  the  court  first 
invoked  will  not  be  interfered  with  by  another  court 
while  the  jurisdiction  is  retained."     (6  Biss.,  198-9.) 

In  Gaylorclvs.  Fort  Wayne  B.  B.  Co.  (6  Biss.,  286), 
the  same  principle  was  followed  where  a  bill  was  filed 
in  the  United  States  circuit  court  to  forfeit  the  fran- 
chise of  an  insolvent  corporation,  and  secure  a  receiver 
of  its  property  for  the  benefit  of  creditors,  to  which  a 
d  murrer  was  sustained  with  leave  to  amend;  and 
meanwhile  the  property  of  the  corporation  was  taken 
possession  of  by  a  receiver  appointed  by  a  state  court 
in  a  subsequent  suit.  The  circuit  court  afterwards 
appointed  a  receiver,  who  took  possession,  and  was 
arrested  in  the  state  court.  The  circuit  court  re- 
leased him  on  a  habeas  corpus,  and  refused  to  rescind 
its  order  appointing  him.  The  court,  after  a  full  dis- 
cussion of  the  case,  say: 

' '  We  think  that  there  is  no  other  safe  rule  to  adopt, 
in  our  mixed  system  of  state  and  federal  jurispru- 
dence, than  to  hold  that  the  court  which  first  obtains 
jurisdiction  of  the  controversy,  and  thereby  of  the  res, 
is  entitled  to  retain  it  until  the  litigation  is  settled." 
(6  Biss.,  291.) 

In  Union  Mutual  Life  Ins.  Co.  vs.  Chicago  University, 
(10  Biss.,  191)  a  bill  was  filed  in  the  state  court  of  Illi- 
nois to  declare  a  mortgage  or  deed  of  trust  invalid  and 
to  restrain  its  foreclosure.  Afterwards  on  the  same 
day  the  Union  Mutual  Life  Insurance  Co.  filed  its  bill 
in  the  United  States  circuit  court  to  foreclose  the  mort- 
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gage.  On  the  next  day  the  process  from  the  circuit 
court  was  nerved  on  all  the  defendants  before  eleven 
o'clock  lutt  the  process  Erom  the  state  court  was  not 
served  until  after  two  o'clock  of  the  same  day.  As 
to  the  priority  of  jurisdiction  on  these  facts  the  conii 
say: 

"  The  process  of  this  court  being  first  served  upon 
the  defendants,  the  University  of  Chicago  and  Boone, 
gave  this  court  jurisdiction,  and  the  right  to  go  on 
and  foreclose  this  mortgage.  *  *  *  Then  this 
court  will  retain  this  bill  for  the  purpose  named  in  it 
— for  the  foreclosure  of  the  deed  of  trust  or  mortgage — 
and  the  question  is,  what  is  the  effect  of  that  ?  *  *  * 
It  is  undoubtedly  a  very  embarrassing  state  of  liti- 
gation, there  being  two  suits,  brought  in  two  jurisdic- 
tions, involving  to  a  great  extent  the  same  subject- 
matter,  and  I  have  felt  some  difficulty  in  determining 
what  is  the  true  rule  upon  this  subject,  but  I  have 
come  to  the  conclusion  that  it  must  be  this:  That  this 
court  has  a  right  to  go  on,  as  I  have  already  said,  and 
decide  all  questions  which  legitimately  flow  out  of  the 
subject  matter  of  controversy  in  this  case,  namely, 
those  affecting  the  existence  of  the  mortgage  and  the 
right  of  the  University  of  Chicago  to  make  it,  so  as  to 
reach  a  decree,  if  the  case  warrants  it,  which  shall  be 
conclusive  upon  the  University  of  Chicago;  that  is  to 
say,  which  shall  prevent  that  corporation  from  ever 
setting  up  any  claim  or  right  to  this  property,  or  any 
claim  whatever  that  it  had  not  the  right  to  execute 
this  mortgage.  That  is  as  far  as  I  think  it  is  neces- 
sary, and  to  that  extent  I  think  it  is  the  duty  of  the 
court  to  go.  In  this  case  is  involved  the  fact  of  the 
making  of  the  mortgage,  the  right  of  the  University  of 
Chicago  to  execute  it,  and  the  right  of  the  court  to 
make  a  decree  which  shall  foreclose  all  the  equities  of 
the  University  of  Chicago.  *  *  *  I  think  it  may 
be  the  right  and  duty  of  the  court,  if  it  shall  become 
necessary,  to  prevent   any  parties  in  the  state  court 
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litigation  who  are  also  parties  here  from  going  on  and 
raising  the  question  there  whether  or  not  the  Univer- 
sity of  Chicago  had  the  right  to  execute  this  mortgage 
and  whether  it  is  to  be  estopped  by  the  decree  of  this 
court;  for  these  are  questions  which  I  think  this  court 
has  the  exclusive  right  to  determine,  the  court  having 
jurisdiction  of  the  parties  and  the  subject-matter,  and 
I  think  the  decision  of  the  court  would  be,  as  to  the 
University  of  Chicago,  binding  in  all  courts."  (10 
Biss.,  195-7.) 

In  French  vs.  Hay  (22  Wall. ,  250),  the  circuit  court 
perpetually  enjoined  the  execution  of  a  judgment  or 
any  suit  thereon,  which  judgment  was  obtained  in  a 
state  court,  after  the  United  States  circuit  court  had 
acquired  jurisdiction  by  removal  of  the  controversy 
between  the  parties.  No  objection  appears  to  have 
been  made  by  the  defendant  in  the  state  court  to  the 
jurisdiction  of  that  court.  It  appears  from  the  report 
that  he  had  taken  the  case  upon  writ  of  error  to  the 
supreme  court  of  the  state,  where  it  was  pending 
when  he  filed  his  bill  in  the  United  States  court  to 
enjoin  the  enforcement  of  the  judgment  of  the  state 
court,  which  bill  was  sustained  on  appeal  by  the  su- 
preme court  of  the  United  States  on  the  ground  of  the 
prior  and  paramount  jurisdiction  of  the  circuit  court, 
which  had  rendered  a  contrary  judgment  between  the 
parties.     The  supreme  court  say: 

"  Having  the  possession  and  jurisdiction  of  the 
case,  that  jurisdiction  embraced  everything  in  the 
case,  and  every  question  arising  which  could  be  deter- 
mined in  it  until  it  reached  its  termination  and  the  ju- 
risdiction was  exhausted.  While  the  jurisdiction 
lasted  it  was  exclusive  and  could  not  be  trenched  upon 
by  any  other  tribunal.  The  court  below  might,  upon 
a  cross  bill,  and  perhaps  upon  motion,  have  given  the 
relief  which  was  given  by  the  interlocutory  and  the 
final  decree  in  the  case  before  us. 
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"  If  it  could  not  be  given  in  this  case  the  re- 
sult would  have  shown  the  existence  of  a  great  de- 
fect in  our  federal  jurisprudence,  and  have  been  a  re- 
proach upon  the  administration  of  justice.  In  that 
event  the  payment  of  the  annulled  decree  may  be  en- 
forced in  Pennsylvania,  and  Hay,  notwithstanding  the 
final  decree  in  that  case,  and  in  this,  would  find  himself 
in  exactly  the  same  situation  he  would  have  been  if  those 
decrees  had  been  against  him  instead  of  being  in  his 
favor.  They  would  bo  nullities  ;is  regards  any  protec- 
tion they  could  have  given  him.  Instead  of  terminat- 
ing the  strife  between  him  and  his  adversary,  they 
would  leave  him  under  the  necessity  of  engaging  in  a 
neio  conflict  eiseivlwre.  This  would  be  contrary  to 
the  plainest  principles  of  reason  and  justice."  (22 
Wall.,  253.) 

The  decisions  I  have  thus  reviewed  establish  the 
paramount  authority  of  the  court  having  prior  juris- 
dictiou  of  a  controversy,  whether  it  be  in  rem  or  in 
•  in,  to  decide  that  controversy  conclusively  as 
between  the  parties  before  it,  without  reference  to  and 
unaffected  by  the  action  of  any  other  court  of  concur- 
rent and  subsecpient  jurisdiction.  If  any  principle  can 
be  clearly  established  by  authority,  it  is  certain  that 
the  decision  of  a  court  having  prior  jurisdiction  of  any 
subject  matter  is  conclusive  upon  the  parties  in  all 
other  courts  as  to  that  subject  matter,  and  that  no 
judgment  of  a  co-ordinate  court  in  a  subsequent  suit 
cannot  be  used  to  override  or  defeat  the  prior  juris- 
diction. 

Opposing  counsel,  while  admitting  the  general  rule 
of  priority  of  jurisdiction,  contend  that  "it  only  ap- 
plies where  the  jurisdiction  of  both  courts  is  appealed 
to  for  tin  same  identical  remedy,  and  by  the  same  par- 
ties." The  foregoing  authorities  disprove  this  limita- 
tion of  the  rule  and  show  that  it  is  applied  to  all  cases 
involving  the  same  material  issue  or  issues,  although 
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the  nature  of  the  actions  and  the  relief  demanded  may 
be  different,  and  although  one  action  may  involve  mat- 
ter or  issues  not  included  in  the  other. 

In  Withers  vs.  Denmead  (22  Md.,  146)  the  court  say, 
"that  public  policy  as  well  as  judicial  comity,  requires 
that  the  court  of  co-ordinate  jurisdiction,  first  in  pos- 
session of  any  portion  of  the  subject  matter,  should  not 
be  disturbed  by  any  other  court." 

In  Merrill  vs.  Lake  (16  Ohio,  406)  the  scope  of  the 
conflicting  suits  were  not  commensurate,  yet  the  rule 
of  priority  of  jurisdiction  was  enforced. 

In  Home  Ins.  Co.  vs.  Howell  (24  N.  J.  Eq.,  239)  the 
first  suit  was  to  cancel  the  insurance  policies,  while 
the  second  action  (brought  by  the  defendant  in  the 
first  suit)  was  to  recover  upon  the  policies. 

In  Neio  Orleans  vs.  Steamship  Co.  (20  Wall. ,  392)  the 
first  suit  was  to  enjoin  the  destruction  of  certain  build- 
ings partially  destroyed;  the  second  suit  to  enjoin  the 
rebuilding  of  the  premises  destroyed,  and  the  supreme 
court  of  the  United  States  say  as  to  the  second  suit: 

"It  was  unnecessary,  unwarranted  in  law,  and  gross- 
ly disrespectful  to  the  circuit  court  to  invoke  the  in- 
terposition of  the  state  court,  as  to  anything  ivithin  the 
scope  of  the  litigation  already  pending  in  the  federal 
court." 

In  Union  Mutual  Life  Ins.  Co.  vs.  Chicago  University 
(10  Biss.,  191)  the  first  suit  was  to  foreclose  a  mort- 
gage; the  second  to  declare  the  mortgage  invalid  and 
restrain  its  foreclosure. 

These  authorities  all  enforce  the  rule  that  the  prior 
jurisdiction  controls,  and  thus  stand  opposed  to  the 
assertion  of  opposing  counsel — that  this  rule  "  has  no 
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application  to  cases  where  the  jurisdiction  of  one  court 
is  appealed  to  upon  a  single  issue  which  may  be  in- 
volved in  a  case  pending  in  another  court  involving 
many  issues,"  and  that  "it  only  applies  when  the  ju- 
risdiction of  both  courts  is  appealed  to  for  the  same 
identical  remedy,  and  by  the  same  parties." 

And  an  examination  of  the  cases  cited  by  opposing 
counsel  in  support  of  this  proposition  will  show  that 
it  is  not  sustained  by  these  authorities. 

JFifmer  vs.  Atlanta,  etc. ,  Ry.  Co.  (2  Woods,  409)  was  a 
bill  filed  in  the  United  States  circuit  court  for 
the  foreclosure  of  a  mortgage  upon  the  railroad 
of  the  defendant  corporation,  and  for  a  receiver  to 
take  possession  of  the  property  pending  suit.  A  re- 
ceiver was  appointed,  who  on  proceeding  to  take  pos- 
session found  a  portion  of  the  property  in  the 
possession  of  a  receiver  appointed  by  a  state  court  of 
Georgia.  The  state  court  refused  to  direct  its  receiver 
to  surrender  the  property  to  the  receiver  of  the  circuit 
court,  when  application  was  made  to  the  latter  court 
for  a  writ  of  assistance  to  put  its  receiver  in  public 
possession  of  the  property.  The  suit  in  the  state  court 
was  subsequent  to  the  suit  in  the  circuit  court. 
The  suit  in  the  state  court  involved  only  the  validity 
of  execution  sales  had  upon  a  judgment  against  the 
railway  company  of  a  portion  of  the  railroad,  and 
was  brought  by  the  railway  company  against 
Hoyt,  the  judgment  creditor,  and  Russell,  the  pur- 
chaser at  sheriffs  .<ale,  and  Garner,  the  assignee, 
to  prevent  their  taking  possession  of  the  road.  Gar- 
ner filed  in  this  suit  a  cross-bill  asking  for  the  ap- 
pointment of  a  receiver,  upon  which  the  state  court 
appointed  its  receiver. 

It  thus  appears  that  the  two  suits  were  between  dif- 
ferent parties,  and  involved  wholly  different  contro- 
versies.    One  suit  was  to  foreclose  a  mortgage  upon 
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the  railroad;  the  other  between  different  parties  to  de- 
termine the  validity  of  an  execution  sale  of  a  part  of 
this  road.  There  was  no  issue  or  litigated  question 
common  to  the  two  cases.  No  decision  or  adjudication 
made  in  the  one  case  could  conflict  with  any  decision 
or  adjudication  in  the  other  case.  The  only  conflict  pos- 
sible between  the  two  courts  was  in  taking  possession 
of  the  property  to  administer  the  jurisdiction  in  these 
cases,  each  court  having  the  right  to  lay  hold  of  the 
property  for  the  purposes  of  its  jurisdiction;  and  upon 
these  facts  the  circuit  properly  held  that  the  suits  being 
in  no  respect  identical,  the  parties  not  being  the  same, 
there  being  no  question  as  to  which  there  could  be  any 
conflict  between  these  courts  in  their  respective  adjudi- 
cations,and  the  only  possible  conflict  being  as  to  the  pos- 
session of  the  property  in  administering  the  different  ju- 
risdictions, that  the  court  which  first  took  possession  of 
the  property  should  be  allowed  to  carry  its  jurisdiction 
through,  and  administer  its  relief,  before  the  other 
court  should  dispossess  the  first  court  obtaining  pos- 
session. I  submit  that  this  case  is  not  an  exception 
to  the  rule  of  priority  of  jurisdiction,  but  that  it  is  an 
illustration  of  the  very  rule  we  are  contending  for, 
viz:  that  the  court  first  taking  possession  of  the  prop- 
erty, ivhen  that  ivas  the  only  subject  upon  which  there 
could  be  a  conflict,  would  retain  this  possession  for 
the  purpose  of  its  jurisdiction,  and  the  court  last  tak- 
ing possession  should  yield  until  the  other  court  had 
carried  out  its  jurisdiction.  The  court,  exindustria,  is 
careful  to  say  that  if  the  controversy  had  been  the 
same;  if  there  had  been  a  question  in  the  one  case 
which  must  be  concluded  by  the  decision  of  the  court 
in  the  other  case,  that  then  the  first  jurisdiction  would 
control,  and  should  continue  until  the  judgment,  not- 
withstanding the  subsequent  suit. 

Mr.  Justice  Bradley  says :    * '  It  is  too  well  settled  to 
admit  of  controversy,  that  wljere  two  courts  have  con- 


75 


current    jurisdiction  of  a  subject  of  conbnm  ray,   the 

court  which  first  assumes  jurisdiction  lias  it  exclusive 
of  the  other."  (p.  425.)  And  in  stating  the  dissimi- 
larity in  the  two  suits,  the  learned  Justice  says: 

"  It  is  perfectly  evident  that  the  controversy  before 
that  court  is  a  different  one  from  the  controversy  be- 
fore this  court.  There  it  is  a  question  of  the  validity 
of  a  sale  under  execution,  and  of  the  possession  given 
by  the  sheriff  in  pursuance  thereof;  and  that  question 
arises  between  the  Atlanta  &  Richmond  Railway 
Company  and  the  assignee  of  the  purchaser.  Here  it 
is  a  question  of  the  rights  of  bondholders,  under  a 
mortgage  given  by  the  Atlanta  &  Richmond  Air  Line 
Railway  Company  and  the  company,  and  arising  be- 
tween the  bondholders  and  the  company,  and  its  offi- 
cers and  employees.  The  controversy  not  being  the 
same,  nor  the  parties  the  same,  there  is  no  conflict  of 
jurisdiction  aa  to  the  question  or  cause.  But,  inasmuch 
as  both  controversies  have  ultimate  respect  to  the  pos- 
session of  the  railroad  of  the  Atlanta  &  Richmond 
Air  Line  Railway  Company,  there  has  arisen  a  conflict 
of  jurisdiction  as  to  the  thing  or  subject  matter.  It  is 
important  to  know,  therefore,  whether  this  court  had 
jurisdiction  over  the  subject  matter,  namely,  the  rail- 
road, when  taken  possession  of  by  the  receiver  of  the 
Fulton  countj'  court,  so  as  to  make  that  taking  an  in- 
vasion of  the  jurisdiction  and  powers  of  this  court.  If 
it  had,  it  will  enforce  that  jurisdiction  and  assume  the 
actual  possession  to  which  it  gives  the  right.  If  it  had 
not,  then  it  will  not  interfere  with  the  actual  posses- 
sion of  the  receiver  of  that  court,  though  the  rights 
represented  by  the  litigants  in  this  court  be  superior 
to  those  of  both  litigants  in  the  state  court,  as  those 
rights  can  be  asserted  ichen  the  possession  of  the  slate 
court  has  ceaserl.  *  *  *  If  the  Fulton  county 
court  had  the  power  to  take  possession  when  it  did  so, 
and  did  not  invade  the  possession  or  jurisdiction  of 
this  court,  its  possession  will  not   be   interfered  with 
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by  this  court;  the  parties  must  either  go  to  that  court 
and  pray  for  the  removal  of  its  hand,  or  having  pro- 
cured an  adjudication  of  their  rights  in  this  court, 
must  wait  until  the  action  of  that  court  has  been 
brought  to  a  close,  and  judicial  possession  has  ceased." 
(2  Woods,  426-7.) 

In  other  words,  Mr.  Justice  Bradley  says  that  what- 
ever might  be  the  event  of  the  suit  in  the  state  court, 
it  could  not  affect  the  proceedings  in  or  jurisdiction  of 
the  circuit  court,  because  that  court  could  go  on  and 
adj  udicate  the  questions  arising  under  the  mortgage ; 
but  that  the  circuit  court  should  yield  the  posses- 
sion of  the  property  to  the  state  court  which  first  took 
it,  until  the  action  of  that  court  had  been  brought  to 
a  close  and  its  judicial  possession  had  ceased. 

Hay  vs.  Alexandria  dc  Washington  R.  R.  Co.  (4 
Hughes,  331),  was  in  effect  a  general  creditor's  bill 
joining  all  the  parties  who  had  any  interest  in  the  suit, 
setting  forth  the  claims  of  plaintiff  and  all  the  liens 
resting  upon  the  property  of  the  railroad  company, 
and  asking  a  settlement  of  the  priorities  of  the  respec- 
tive liens,  and  a  sale  of  the  property  and  a  distrib- 
ution of  the  proceeds  according  to  the  rights  of  all 
parties  in  interest. 

A  plea  was  interposed  to  the  effect  that  the  matters 
in  controversy  in  the  circuit  court  were  at  the  time  of 
the  filing  of  the  bill  and  still  are  pending  and  undis- 
posed of  in  the  circuit  court  of  Alexandria  county,  a 
court  of  competent  jurisdiction,  in  the  suit  of  the 
Alexandria  &  Washington  Railroad  Company  vs.  Foivle, 
Snowden  &  Co. ,  the  record  of  which  cause  was  pre- 
sented to  the  United  States  circuit  court. 

The  court,  in  passing  upon  this  plea,  say: 

"An  inspection  of  the  record  of  the  suit  in  the  state 
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court  discloses  the  fact  that  Alexander  Hay,  the  com- 
plainant in  the  I »i  1 1  here,  who  claims  to  hold  a  lieu  foi 
some  $80,000,  is  not  a  party  there.  It  discloses  thai 
neither  Walter  Lenox,  in  his  character  as  trustee i 
nor  any  one  of  the  beneficiaries  of  the  deed  of  which 
he  is  trustee,  representing  a  lien  of  some  $60,000,  is  a 
party  there;  nor  is  the  deed  itself,  which  Lenox 
represents,  made  a  part  of  the  controversy  by  either 
the  bill  or  the  cross-bill  in  that  suit;  nor  is  the  Alexan- 
dria and  Fredericksburg  Railway  Company,  which  lias 
contract  rights  in,  and  actual  possession  of,  the  prop- 
erty of  the  Alexandria  and  Washington  Railroad  Com- 
pany, a  party  to  that  suit.  Obviously  and  conspicu- 
ously, therefore,  the  parties  to  the  suit  in  the  state 
court  are  not  the  samo  as  those  here:  and  there  would 
seem  to  be  such  a  deficiency  of  parties  to  that  suit,  for 
purposes  of  complete  justice,  that  though  it  has  been 
pending  for  nearly  twenty-five  years,  and  the  Alexan- 
dria and  Washington  Railroad  Company  has  been  no- 
toriously insolvent  for  at  least  half  the  time,  no 
receiver  has  been  appointed  by  that  court  in  that  suit, 
though  it  has  been  asked  to  do  so. 

"So  much  as  to  parties.  In  respect  to  the  contro- 
versy, the  two  suits  differ  from  each  other  even  more 
widely.  The  original  object  of  the  suit  in  the  state 
court,  which  was  brought  by  the  Alexandria  and  Wash- 
ington Railroad  Company,  was  to  obtain  an  adjudica- 
tion upon  the  relative  priorities  of  the  lien  of  the  city 
of  Washington,  in  which  the  Messrs.  Bradley  are  trus- 
tees; and  that  of  Fowle,  Snowden  &  Co.,  in  which  Mr. 
Kinzer  is  trustee.  It  made  only  those  creditors  and 
their  respective  trustees  parties  defendant;  who  all 
answered.  The  trustees  in  the  deed  under  which  the 
District  of  Columbia  claimed,  being  already  defend- 
ants in  the  suit,  then  filed  a  cross-bill,  setting  out 
their  own  case,  and  making  no  new  parties  defendant, 
except  James  S.  French  individually,  who  was  already 
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party  to  the  record  as  president  of  the  Alexandria  and 
Washington  Railroad  Company. 

"There  were  numerous  judgment  liens  then  out- 
standing against  the  company,  among  them  some  of 
those  which  were  the  origin  of  the  claim  of  the  com- 
plainant here,  Alexander  Hay.  But  the  holders  of 
these  liens  were  not  made  parties,  either  by  the  orig- 
inal or  the  cross  bill.  There  was  a  deed  of  trust  al- 
ready mentioned,  in  which  Walter  Lenox  was  trustee, 
made  for  securing  $30,000.  Neither  Lenox  as  trustee, 
nor  any  of  his  beneficiaries,  were  made  parties.  Nei- 
ther the  original  nor  the  cross  bill  contained  the  usual 
clause  of  a  general  creditors'  bill,  either  in  form  or 
substance;  nor  was  either  bill  in  scope  or  aim  or  pur- 
pose a  bill  for  marshaling  all  creditors  and  their  claims, 
or  for  ascertaining  alLliens  and  their  priorities.  *  ** 
It  is  plain,  therefore,  that  the  controversy  in  the  state 
court  was  much  narrower  than,  and  widely  different 
from,  the  controversy  in  the  suit  here;  and  so,  the 
second  branch  of  the  defendant,  Thornton's  plea,  must 
be  overruled. 

"On  the  whole,  I  see  no  objection  either  on  the 
score  of  jurisdictional  right  or  of  judicial  comity,  to 
my  allowing  this  proceeding  to  go  on,  and  to  the  ap- 
pointment of  a  receiver  in  this  suit  at  once.  Surely 
the  necessity  for  the  appointment  of  a  receiver  is  suf- 
ficiently urgent;  and  it  seems  to  me  that  the  suit  in 
the  state  court  is  not  such  as  to  authorize  such  a  meas- 
ure on  its  part.  Indeed,  some  of  the  questions  which 
form  the  principal  gravamen  of  the  suit  here,  could 
not  be  raised  by  the  parties  who  are  the  domini  litis  in 
the  state  court.  One  of  the  objects  of  this  suit  is  to 
invalidate  the  lien  in  favor  of  the  District  of  Columbia; 
whereas  the  trustees  and  beneficiaries  in  both  the  Kin- 
zer  and  Lenox  deeds,  if  the  allegations  in  the  plead- 
ings and  exhibits  be  true,  are  estopped  by  express 
stipulation  from  contesting  its  validity. 

' '  Moreover,  the  objects  of  this  suit  could  not  be  ac- 
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complished  by  the  suit  in  the  state  court,  until  the 
proceedings  there  were  so  amended  as  to  make  the 
complainant  here  a  party  there;  and  even  though  this 
were  done,  and  Alexander  Hay  were  brought  into  thai 
litigation,  he  would  have  a  right  under  the  laws  of  the 
country  to  remove  so  much  of  the  controversy  as  affect- 
ed his  own  rights  into  this  court.  Be  has  a  constitu- 
tional right  (jurisdictional  conditions  permitting)  /<> 
have  any  decision  affecting  Ins  interests  by  an  inferior 
court  reviewed  by  the  supreme  court  <>f  tin-  United 
States,  rather  titan  by  the  supreme  court  «/'  the  State 
of  Virginia;  and  I  presume  from  the  fact  of  his  bring- 
ing this  suit  here,  that  he  desires  to  avail  himself  of 
that  right,  and  would,  if  ho  were  made  a  party  to  the 
long  pending  litigation  in  the  state  court,  at  once  re- 
move the  controversy  into  this  court. 

•'Even,  therefore,  if  the  proceedings  in  the  state 
court  were  so  amended  by  the  addition  of  parties  and 
otherwise,  that  it  would  be  adequate  to  the  ends  of 
complete  justice  between  all  parties,  holding  liens 
upon  this  railroad,  yet,  nothing  could  be  gained  by  the 
court's  desisting  from  further  proceedings  in  this  suit; 
for  the  complainant  here,  on  being  brought  into  the 
suit  there,  would  have  a  right  to  remove  that  suit  here, 
which  I  have  a  right  to  presume  that  he  would  exer- 
cise. It  is  plain,  therefore,  that  nothing  but  delay 
would  result  from  staying  the  proceeding  in  this 
court,  and  sincerely  declaring  that  if  the  case  were 
such  as  to  really  raise  the  question  of  judicial  comity, 
I  would  cheerfully  defer  to  the  jurisdiction  of  the  state 
court;  I  have  no  hesitation  in  proceeding  in  the  case 
and  appointing  a  receiver."     (•!  Hughes,  338-342.) 

After  the  appointment  of  a  receiver,  in  accordance 
with  this  opinion,  a  motion  was  made  to  discharge  the 
receiver  before  Chief  Justice  Waite,  who  re-examine, 1 
the  question  presented  as  to  conflict  of  jurisdiction. 
His  opinion  shows  that  the  case  is  no  authority  for  the 
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proposition  to  which  it  is  now  cited  by  opposing 
counsel.     He  says: 

' '  While  a  federal  court  would  never  interfere  with  a 
question  or  cause  over  which  the  state  court  had  a  vested 
jurisdiction  in  a  controversy  between  the,  same  parties  con- 
cerning the  same  subject  matter,  under  such  pleadings  as 
would  enable  this  court  to  determine  the  controversy 
and  the  rights  of  parties;  yet  the  pendency  of  such  a 
suit,  if  not  between  the  same  parties  and  in  which  the 
necessary  relief  could  not  be  granted,  as  was  the  case 
here,  did  not  operate  as  a  restraint  upon  the  jurisdic- 
tion of  this  court. 

' '  Looking  at  the  state  of  the  pleadings  in  that  case, 
it  was  perfectly  manifest  that  Hay  was  no  party  there- 
to, and,  if  a  party,  the  relief  to  which  he  claimed  to 
be  entitled  could  not  be  appropriately  granted  there. 
That  suit  not  being  in  readiness  to  secure  the  objects 
of  this  proceeding,  the  pendency  of  that  suit  did  not 
estop  Hay  nor  interfere  with  the  action  of  this  court." 
(4  Hughes,  376.) 

It  is  manifest  that  the  priority  of  jurisdiction  can- 
not bo  properly  applied  to  defeat  the  rights  of  persons 
not  parties  to  the  prior  litigation  to  have  their  appro- 
priate remedy  in  another  state  or  United  States  court, 
where  there  is  no  interference  with  the  custody  of  prop- 
erty in  the  possession  of  the  court  of  first  jxirisdiction 
and  the  controversies  are  not  identical.  The  case  of 
Buck  vs.  Golbath  (3  Wall.,  335)  maybe  cited  as  an  illus- 
tration of  this  principle.  In  that  case  it  was  held 
that  an  action  of  trespass  will  lie  in  a  state  court  against 
a  United  States  marshal  who  has  seized  the  property 
of  the  plaintiff,  under  attachment  issued  from  a  United 
States  court  against  another  person.  The  court  ex- 
pressly affirms  the  rule  "  that  the  court  first  obtaining 
jurisdiction  of  a  cause  has  a  right  to  decide  every  issue 
arising  in  the  progress  of  the  cause,"  saying  "  that 
the  rule  thus  announced  is  one  which  has  often  been 
held  by  this  and  other  courts,  and  which   is  essential 
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to  the  correct  administration  of  justice  in  all  countries 
where  there  is  more  than  one  court  having  jurisdiction 
of  the  same  matters.  At  the  same  time  it  is  to  be  re- 
marked that  it  is  confined  in  its  operation  to  parties 
before  the  court,  or  who  may,  if  they  wish  to  do  so, 
oome  before  the  court  and  have  a  hearing  on  the  issue 
so  to  be  decided." 

After  laying  down  these  principles,  the  court  pro- 
ceeds arguendo  to  say  that  other  courts  are  not  exclud- 
ed from  the  right  to  adjudicate  upon  other  matters 
having  a  very  close  connection  with  those  before  the 
first  court,  and  in  some  instances  requiring  the  decis- 
ion of  the  same  questions  exactly.  But  in  view  of  the 
question  before  the  court,  the  case  cannot  be  held  to 
decide  that  the  decision  of  a  court  of  prior  jurisdiction 
could  be  defeated  or  disregarded  by  the  decision  of  a 
co-ordinate  court  of  subsequent  jurisdiction  upon  a 
question  or  issue  involved  in  the  first  jurisdiction. 
What  the  case  really  decides  is  that  the  rule  of  prior- 
ity of  jurisdiction  does  not  prevent  the  decision  of  a 
question  of  title  in  an  action  of  trespass  in  a  state 
court  which  was  not  involved  in  the  prior  attachment 
suit  in  the  United  States  court,  and  that  such  rule  does 
not  <ipply  to  a  person  who  is  not  a  party  to  the  suit  in 
the  latter  coui-t,  and  has  raised  no  is-.ue  in  that  court  so 
as  to  be  bound  by  its  decision.  The  case  really  decides 
nothing  as  to  the  effect  of  conflicting  adjudication  of 
the  same  matter  between  the  same  parties  except  so 
far  as  it  affirms  the  rule  of  the  exclusiveness  of  prior 
jurisdiction,  which,  the  court  say,  "  is  essential  to  the 
administration  of  justice." 

So  in  Watson  vs.  Jones  (13  Wall.,  679),  it  was  held 
that  the  United  States  circuit  court  had  jurisdiction 
to  declare  a  trust  which  was  not  involved  in  a  prior 
suit  in  the  state  court  involving  the  custody  of  the 
property  in  question. 
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The  court  say: 

"In  regard  to  the  suit  in  the  chancery  court  of 
Louisville,  which  the  defendants  allege  to  be  pending, 
there  can  be  no  doubt  but  that  that  court  is  one  com- 
petent to  entertain  jurisdiction  of  all  the  matters  set 
up  in  the  present  suit.  As  to  those  matters,  and  to 
the  parties,  it  is  a  court  of  concurrent  jurisdiction 
with  the  circuit  court  of  the  United  States,  and  as 
between  those  courts  the  rule  is  applicable  that,  the 
one  which  has  first  obtained  jurisdiction  in  a  given 
case  must  retain  it  exclusively  until  it  disposes  of  it  by  a 
final  judgment  or  decree"  (p.  715.) 

The  eourt  thus  clearly  recognizes  the  paramount  au- 
thority of  the  state  court  to  determine  conclusively  the 
questions  which  were  actually  before  it,  although  the 
pendency  of  its  suit  was  held  not  to  abate  the  suit  in 
the  circuit  court. 

The  opinion  gives  a  statement  of  the  dissimilar  is- 
sues involved  in  the  two  suits,  and  says: 

' '  This  brief  statement  of  the  issues  in  the  two  suits 
leaves  no  room  for  argument  to  show  that  the  pend- 
ency of  the  first  cannot  be  pleaded  either  in  bar  or  in 
abatement  of  the  second"  (p.  717.) 

The  opinion  further  says: 

"  But  when  the  pendency  of  such  a  suit  is  set  up  to 
defeat  another,  the  case  must  be  the  same.  There 
must  be  the  same  parties,  or  at  least  such  as  represent 
the  same  interest;  there  must  be  the  same  rights  as- 
serted, and  the  same  relief  prayed  for.  This  relief 
must  be  founded  on  the  same  facts,  and  the  title  or  es- 
sential basis  of  the  relief  sought  must  be  the  same. 
The  identity  in  these  particulars  should  be  such  that 
if  the  pending  case  had  already  been  disposed  of,  it 
could  be  pleaded  in  bar  as  a  former  adjudication  of 
the  same  matter  between  the  same  parties"  (p.  715.) 
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In  the  caso  at  bar  there  can  be  no  doubt  that  the 
adjudication  of  this  court  could  bo  pleaded  or  used  as 
a  former  adjudication  in  the  action  for  divorce  in  the 
state  court  as  to  the  genuineness  or  falsity  of  the  mar- 
riage contract.  The  parties  were  the  same,  and  the 
issue  was  identical.  William  Sharon  in  both  courts 
asserted  the  marriage  contract  to  be  a  forgery,  while 
the  respondent  in  both  courts  alleged  its  genuineness. 
She  demanded  in  the  state  court  a  judgment  declar- 
ing it  to  be  genuine.  The  fact  that  she  demanded 
other  relief  in  the  state  court  essentially  based  upon 
the  genuineness  of  the  marriage  contract  cannot  affect 
the  question. 

In  the  case  of  The  Tubal  Cain  (9  Fed.  R,  834)  the 
judgment  of  the  state  court  pleaded  in  the  United 
States  district  court  was  recovered  in  the  prior  action, 
and  the  circuit  court  stayed  its  proceedings  to  await 
the  determination  of  an  appeal  from  the  judgment  of 
the  state  court. 

Opposing  counsel  also  cite  the  case  of  PiUnamvs.New 
Albany (i  Biss.,  365).  This  citation  shows  the  wisdom 
of  the  familiar  rule  that  we  must  consider  the  language 
used  by  Judges  in  their  opinions  in  view  of  the  facts 
involved  and  the  points  decided.  That  case  was  a  bill 
in  the  United  States  circuit  court  to  compel  the  debt- 
ors of  a  corporation  to  pay  a  judgment  against  such 
corporation  which  had  been  recovered  in  a  state  court. 
The  state  court  had  completed  the  exercise  of  its  ju- 
risdiction. Nothing  more  was  asked  from  that  court 
by  any  party  to  its  record.  It  was  urged  that  the  cir- 
cuit court  had  no  jurisdiction  because  the  judgment 
sought  to  be  enforced  by  the  bill  was  rendered  by  a 
state  court,  and  that  suitors  having  elected  to  pursue 
their  remedy  in  a  state  court,  and  having  ob- 
tained a  judgment  there,  caunot  abandon  that  for- 
um,   aud   seek    the    satisfaction    of     that     judgment 
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in  a  national  court.  The  court,  in  considering 
this  objection  says,  that  in  examining  into  the  exclu- 
sive character  of  a  prior  jurisdiction  we  must  "regard 
the  nature  of  the  remedies,  the  character  of  relief 
sought,  and  the  identity  of  the  parties  in  the  different 
suits." 

The  court  further  says:  "Here  the  nature  of 
the  remedies  is  different.  The  remedy  sought  in 
the  state  court  was  an  action  at  law,  followed  by 
a  fieri  facias;  but  the  remedy  in  this  court  is 
by  a  bill  in  chancery  to  force  the  company's 
debtors  to  pay  this  judgment.  In  that  case  the 
character  of  relief  sought  was  to  oblige  the  company 
to  pay  the  debt;  in  this  case,  the  character  of  the  re- 
lief sought  is  to  make  the  debt  from  others  than  the 
company.  And  in  that  action  the  parties  were  not  the 
same  as  in  this.  It  is  true,  indeed,  that  in  the  suit  in 
the  state  court,  the  present  complainants  appear  to 
have  been  represented  by  their  trustees,  and  were 
therefore  privies  to  that  proceeding;  but  the  defend- 
ants in  the  two  suits  are  in  no  sense  the  same.  None 
of  the  parties  who  demur  to  this  bill  were  parties  to 
the  action  in  the  Floyd  circuit  court.  As  to  them, 
that  proceeding  was  res  inter  alios  acta.  Moreover,  this 
bill  does  not  propose  to  litigate,  or  in  any  manner  affect 
any  point  that  was  litigated  in  that  action.  (4  Biss., 
370.) 

In  Duffy  vs.  Lytle  (5  Watts,  120)  it  is  held  that  in 
an  action  on  a  bond,  the  defendant  may  successfully 
plead  a  judgment  recovered  against  him  by  the  same 
plaintiff,  on  the  same  bond  in  a  subsequent  action. 
The  court  say: 

' '  No  rule  seems  to  be  better  established,  than  that 
but  one  judgment  can  be  had  on  the  same  bond  against 
the  same  party,  (p.  130.)  *  *  The  first  judgment,  when 
given,  whether  it  be  in  the  action  commenced  first  or 
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last,  extinguishes  the  original  cause  of  action,  and  gives 
to  the  plaintiff,  in  lien  thereof,  one  of  a  higher  order. 
*  *  *  And,  hence  the  defendant  could  not,  there- 
after, be  said  to  stand  indebted  to  the  plaintiff  by  a 
bond  or  specialty,  but  by  a  judgment,  that  had  be- 
come matter  of  record  which  could  not  be  questioned 
or  denied."  (p.  132.) 

There  could  be  no  question  of  priority  of  jurisdiction 
involved,  where  the  party  who  had  invoked  that  juris- 
diction and  who  had  the  right  to  rely  upon  it, had  him- 
self gone  to  another  court  and  brought  suit  on  the 
same  instrument  against  the  same  defendant  and  pros- 
ecuted that  second  action  to  judgment.  Obviously 
this  judgment  should  conclude  him  in  the  first  action. 

WeaicoU  vs.  Edmtenda  (68  Pa.  St.,  34)  presents  the 
same  principle.  There  the  plaintiff  in  ejectment,  after 
he  brings  his  action  at  law,  commences  against  the  de- 
fendant a  suit  in  equity  involving  the  same  controversy, 
and  the  equity  suit  proceeds  to  a  decree  against  the 
plaintiff  while  the  ejectment  is  pending,  and  the  court 
holds  that  this  decree  concludes  the  plain  tiffin  the  eject- 
ment suit.  The  plaintiff  renounces  his  first  jurisdic- 
tion by  bringing  a  second  suit  against  the  defendant 
involving  the  same  issue,  and  he  must  accept  the  re- 
sult of  the  first  battle  on  the  ground  of  his  own  choos- 
ing. 

In  Rogers  vs.  Odell  (39  N.  H. ,  452)  the  plaintiff,  after 
commencing  his  action  in  New  Hampshire,  begun  a 
second  action  against  the  defendant  upon  the  same 
cause  of  action  in  Massachusetts,  and  it  was  held  that 
the  judgment  recovered  in  the  second  action  could  be 
pleaded  in  bar  of  the  first  action,  "because  the  matter 
goes  not  to  the  form  but  to  the  right  of  the  plaintiff, 
which  is  gone  forever  by  being  merged  in  the  judgment  (p. 
459).     *     *     The   judgment  in    Massachusetts,  then, 
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having  extinguished  the  cause  of  action  in  this  case,  may 
properly  be  pleaded  in  bar  of  the  further  maintenance 
of  the  suit."  (p.  460.) 

To  the  same  effect  is  Child  vs.  Potvder  Works  (45,  N. 
H.,  547),  it  being  there  further  held  that  the  mere  facts 
of  an  attachment  of  the  defendant's  property  in  each 
action,  and  the  insufficiency  of  the  property  in  either 
state  alone  to  satisfy  the  debt  duo  the  plaintiff,  did 
not  prevent  the  judgment  recovered  in  the  second  ac- 
tion from  merging  the  notes  upon  which  both  actions 
were  brought,  so  that  the  plaintiff  could  not  recover  a 
second  judgment  upon  the  same  notes  in  his  first 
action. 

In  Bank  of  U.  S.  vs.  Merchants'  Bank  of  Baltimore 
(7  Gill.  ,415) ,  the  defendant  successfully  pleaded  a  judg- 
ment recovered  by  the  plaintiff  against  him  in  a  sub- 
sequent action  in  a  Pennsylvania  court,  for  the  identical 
cause  of  action  asserted  in  the  first  action  commenced 
in  Maryland,  the  court  holding  that  the  original  cause 
of  action  was  extinguished  by  the  judgment  in  the 
second  action,  and  that  the  plaintiff  was  not  entitled 
to  a  second  judgment  upon  his  original  demand 
(p.  435). 

In  Rockwell  vs.  Langley  (19  Pa.  St.,  502),  the  plaint- 
iff having  recovered  a  judgment  against  the  defendant 
for  a  nuisance,  brought  his  second  action  for  a  contin- 
uance of  the  same  nuisance,  founding  this  action  upon 
his  former  judgment.     The  court  say: 

"  In  an  issue  on  a  declaration  or  plea  founded  on  a 
former  judgment,  the  only  proper  subject  to  be  submit- 
ted to  the  jury  is,  whether  or  not  the  matter  in  dispute 
in  the  present  action  is  the  same  that  was  litigated  in 
the  former  one." 

In  what  way  does  this  case  sustain  the  proposition 
to  which  it  is  cited:  that  the  first  judgment,  although 
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recovered   iu   the   aecond    aotion,   controls    the  first 
action  i 

So  in  RUhefer  vs.  Herr  (17  Berg.  &  P.,  31!)),  it  is 
hold  that  in  an  action  For  the  continuance  of  a  nuisance, 
a  verdict  and  judgment  for  plaintiff  in  a  former  action, 
in  which  the  same  matter  was  in  controversy  between 
the  parties,  are  conclusive  evidence. 

Casebeer  vs.  Mowry  (55  Pa.  St.,  419),  was  an  action 
for  continuance  of  a  nuisance,  and  it  is  held  that  a 
judgment  recovered  by  the  plaintiff  against  the  de- 
fendant for  the  same  nuisance,  in  a  prior  action,  was 
conclusive  of  the  plaintiff's  right  to  recover  in  the  sec- 
ond action,  although  such  judgment  was  entered  after 
the  commencement  of  the  second  action. 

So  in  Finley  vs.  Hanbest,  (30  Pa.  St.,  190V  where 
the  defendant  pleaded  a  judgment  recovered  against 
him,  in  a  prior  action,  by  the  plaintiff,  the  court  say: 

"  We  do  not  think  it  a  decisive  objection  to  the  ev- 
idence that  the  judgment  was  entered  subsequently  to 
the  institution  of  this  suit,  for  if  there  had  been  a 
prior  adjudication  of  the  matters  in  issue  between  these 
parties,  the  defendant  was  at  liberty  to  avail  himself 
of  it,  though  it  had  taken  place  pending  the  action  " 
(p.  194). 

But  the  court  overruled  the  plea  because  the  first 
action  did  not  involve  the  same  matters  a<  the  second. 

In  Barker  vs.  Cleveland  (19  Mich.,  230),  it  was 
held  that  the  first  judgment  obtained  in  the  second 
action  did  not  bar  the  first  action,  although  tbe  court 
gives  as  a  reason  for  BO  holding  that  the  second  action 
did  not  involve  the  subject  matter  of  the  first.  The 
opinion  does  not  suggest  or  consider  the  question  of 
priority  of  jurisdiction,  but   in    speaking  of   a  matter 
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ond action,  the  court  say: 

1 '  Cleveland  (the  defendant  in  the  second  suit)  had 
not  made  that  a  set-off,  and  the  plaintiff  could  not 
compel  him  to  do  so.  He  already  had  an  action  pend- 
ing (the  first  action)  to  recover  the  price  of  it,  and 
could  not  be  forced,  against  his  will,  to  litigate  it  in  another 
suit"  (p.  239). 

In  Gates  vs.  Preston  (41  N.  Y.,  113),  it  was  held  that 
in  an  action  against  a  physician  for  malpractice,  lie 
might  set  up  as  a  bar  a  judgment  recovered  by  him 
against  the  plaintiff  for  his  services  (concerning  which 
the  charge  of  malpractice  was  made)  in  a  subsequent 
suit,  which  judgment  had  been  entered  by  consent  of  the 
plaintiff  in  the  prior  action  for  malpractice.  Here 
the  plaintiff  did  not  insist  upon  his  prior  jurisdiction, 
but  consented  to  a  judgment  against  him  involving  the 
very  controversy  of  his  first  action. 

Bellinger  vs.  Craig  ue  (31  Barb.,  534),  is  a  similar 
case  to  Gates  vs.  Preston,  except  that  the  plaintiff  in 
the  first  action  did  not  consent  to  the  judgment  against 
him  in  the  second  action.  The  principle  of  priority  of 
jurisdiction  does  not  appear  to  have  been  suggested 
or  considered  by  court  or  counsel.  The  opiniou  of 
the  court  concerns  itself  solely  with  the  question  as  to 
whether  or  not  the  second  action  involved  the  subject 
matter  of  the  first. 

In  Blair  vs.  Bartlett  (75  N.  Y.,  150),  the  judgment 
held  a  bar  was  recovered  in  the  action  first  commenced. 

So  in  Howell  vs.  Goodrich  (69  111.,  556),  the  judg- 
ment held  a  bar  was  recovered  in  the  action  first  com- 
menced. 

In  Dunham  vs.  Bower  (77  N.  Y . ,  76),  the  report  does 
not  show  whether  the  judgment   relied   on  was  recov- 
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eared  in  the  firsl  or  seoond  action.     Both  actions  were 
in  the  state  oourta  of  Now  York. 

I  Lave  thus  reviewed  all  the  eases  cited  by  oppos- 
ing counsel  to  the  point  that  the  first  adjudication  con- 
trols, although  made  in  a  subsequent  action.  I  sub- 
mit that  none  of  these  authorities  establish  the  propo- 
sition contended  for,  that  the  judgment  of  the  state 
court  in  the  subsequent  action  of  Sharon  vs.  Sharon 
should  control  the  decision  of  the  circuit  court  in 
the  prior  suit  of  Sharon  vs.  Hill. 

In  Wilmer  vs.  Atlanta,  etc.,  Ry.  Co.;  Hay  vs.  Alex- 
andria dt  Washington  R.  R.  Co.;  and  Buck  vs.  Colbath 
there  was  no  litigated  question  or  issue  common 
to  the  two  suits,  hence  there  was  no  reason 
why  the  subsequent  jurisdiction  should  not  be  exer- 
cised. But  in  Wilmer  vs.  Atlanta,  etc.,  Ry.  Co., 
where  there  was  a  conflict  as  to  possession  of  the  prop- 
erty involved  for  the  purpose  of  administering  the 
relief  in  the  dissimilar  suits,  it  is  held  that  the  court 
first  taking  possession  of  the  property  should  continue 
its  possession  until  it  had  exercised  its  jurisdiction, 
when  the  other  court  could  take  possession  for  the 
purposes  of  its  jurisdiction,  thus  affirming  the  princi- 
ple of  priority  of  jurisdiction. 

In  Putnam  vs.  New  Alba/.y  the  first  jurisdiction  had 
been  exercised  and  was  no  longer  in  fieri,  and  the  sec- 
ond jurisdiction  was  to  enforce  the  judgment  of  the 
first  jurisdiction  against  new  parties. 

In  Duffy  vs.  Lytte;  Roarrs  vs.  Odcll;  Child  vs.  Pow- 
der Works;  and  Bank  of  U.  S.  vs.  Merchants'  Bank-  of 
Baltimore,  it  is  held  that  the  plaintiff  cannot  recover  a 
second  judgment  upon  tin:  same  cause  of  action. 

In  Westcott  vs.  Edmunds,  the  plaintiff  was  concluded 
in  his  first  action  by  the  decree  entered  against  him  in 
his  subsequent  suit. 
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In  Rockwell  vs.  Langley,  and  Kilheffer  vs.  Herr,  it  is 
held  that  the  judgment  in  a  prior  action  for  a  nuisance 
controls  a  subsequent  action  for  a  continuance  of  the 
same  nuisance. 

Casebeer  vs.  Moivry  is  to  -  same  effect,  holding 
that  it  matters  not  that  the  judgment  in  first  action  may 
have  been  entered  after  the  commencement  of  the  sec- 
ond action. 

In  none  of  the  other  cases  cited,  was  the  judgment 
in  the  second  action  held  a  bar  except  in  Bellinger  vs. 
Oraigue,  and  Gates  vs.  Preston.  In  the  latter  case,  the 
plaintiff  in  the  first  action  consented  to  the  judgment 
against  him  in  the  second.  In  neither  case  was  the 
question  of  priority  of  jurisdiction  considered. 

But  even  if  this  question  had  been  considered,  there 
is  an  important  distinction  between  these  cases  and 
the  case  at  bar.  As  between  two  courts  of  a  state,  or 
existing  under  the  same  sovereignty,  a  party  may  not 
be  entitled  as  a  matter  of  rigid  to  a  decision  of  one  of 
these  courts  in  preference  to  another.  But  as  between 
the  courts  of  a  state  and  of  the  United  States,  exist- 
ing under  different  sovereignties,  the  right  of  a 
plaintiff  exists  in  certain  cases,  where  he  first  com- 
mences his  suit,  to  have  his  cause  heard  and  deter- 
mined by  the  national  courts  to  the  exclusion  of  the 
state  courts;  and  this  right  is  given  by  the  Constitution 
and  laws  of  the  United  States,  and  cannot  be  taken  away 
by  reason  of  a  judicial  authority  exercised  under  the 
constitution  and  laws  of  a  state,  which  roust  be  held 
subordinate,  in  this  respect,  to  the  national  Constitu- 
tion and  laws.  This  right  of  a  party  to  invoke  the  ju- 
risdiction of  the  national  courts  is  substantial,  and  if 
first  exercised,  cannot  be  defeated  by  any  subsequent 
action  brought  by  his  opponent  in  the  state  court; 
and  so  it  is  repeatedly  declared  in  the  decisions  of  the 
United  States  courts  which  I  have  cited,  that  ivhen  the 
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rii/ht  i if  a   /itaintif  l<>  prosecute   his    suit    in    out    if  llnsi 

minis  has  attached,  that  right  cannot  be  arrested  or 

TAKEN  AWAY   ISY  ANY  PROCEEDINGS  IN  ANOTHER  COURT. 
NO    WAIVER     OF    JURISDICTION. 

It  was  contended  by  the  respondent,  upon  the  hear- 
ing of  Sharon  vs.  I  fill,  that  the  complainant  had  in 
some  way  waived  or  lust  his  right  to  have  the  issue 
determined  in  this  court,  because  in  the  divorce  case 
of  Sharon  vs.  Sharon,  involving  the  same  issue,  the 
complainant,  after  removing  that  case  to  the  circuit 
court,  had  consented  that  that  case  might  be  remanded 
to  the  state  court,  and  that  it  might  be  assigned  to 
and  tried  by  a  particular  department  of  that  court. 
That  objection  was  considered  and  held  without  force 
by  the  judges  who  heard  the  case.  (11  Sawyer,  305-6, 
361-2.) 

But  even  if  Win.  Sharon  in  the  state  court  could  have 
successfully  objected  to  the  jurisdiction  of  that  court, 
his  failure  to  make  such  objection  could  not  affect  the 
prior  jurisdiction  of  this  court,  because  it  is  manifest 
that  the  mere  waiver  of  objection  in  the  court  of  sub- 
sequent jurisdiction  to  the  jurisdiction  of  that  court 
is  not  the  same  thing  as  a  waiver  or  loss  of  the  juris- 
diction of  the  court  having  prior  jurisdiction  of  the 
controversy,  for  il  is  not  within  the  power  of  the  court 
of  subsequent  jurisdiction  to  draw  to  itself  the  contro- 
versy so  as  to  defeat  the  paramount  authority  of  the 
court  of  prior  jurisdiction  to  determine  the  issue  con- 
clusively  between  the  parties  before  it.  Accordingly, 
the  court  of  chancery  of  New  Jersey  held,  in  the  case 
of  Home  Insurance  Company  vs.  Howell  (24  N.  J.  Eq., 
239),  where  the  insurance  company,  who  sued  in  a 
state  court  to  cancel  policies  upon  which  it  was 
subsequently  sued  in  another  state  court,  made  appli- 
cation to  remove  the  subsequent  suit  to  the  national 
court,  and  who  entered  into  a  stipulation  that  such 
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case  should  abide  the  event  of  another  suit  in  the 
same  court,  that  such  stipulation  was  no  waiver  of  the 
jurisdiction  of  the  state  court  which  had  prior  jurisdic- 
tion of  the  litigation,  and  that  such  prior  jurisdiction 
might  be  applied  to  stay  all  further  proceedings  in  the 
national  court. 

Here  was  a  clear  case  of  waiver  in  a  court  of  subse- 
quent jurisdiction,  so  far  as  that  court  was  concerned, 
for  there  was  no  pretense  of  an  objection  to  the  juris- 
diction of  the  subsequent  suit  either  in  the  state 
court,  where  it  was  brought,  or  in  the  United  States 
court,  to  which  it  was  removed,  and  the  jurisdiction 
of  the  United  States  court  was  expressly  invoked  and 
consented  to.  But  that  was  held  not  to  affect  the  ju- 
risdiction of  the  first  suit,  which  was  paramount. 

The  same  if  not  an  entirely  analogous  question  was 
decided  in  Boynton  vs.  Ball  (121  U.  S.,  457). 

The  question  there  was  whether  a  debtor  waived 
his  right  to  rely  upon  his  discharge  in  bankrupt- 
cy by  failing  to  ask  a  stay  of  proceedings  in  an 
action  pending  against  him  upon  a  debt  provable 
in  bankruptcy  to  await  the  determination  of  the  bank- 
ruptcy court  on  the  question  of  his  discharge.  Not 
procuring  such  stay  of  proceedings,  as  he  had  the  right 
to  do  under  the  law  of  Congress,  a  judgment  was  ren- 
dered against  him  upon  the  debt  before  he  received 
his  discharge.  Upon  receiving  his  discharge,  he  pe- 
titioned the  state  court  rendering  the  judgment  for  a 
perpetual  stay  of  execution,  because  of  his  discharge 
in  bankruptcy.  The  state  courts  denied  the  debtor's 
right  to  such  stay  and  the  case  was  taken  to  the  su- 
preme court  of  the  United  States,  which  held  that  by 
failing  to  procure  a  stay  of  proceedings  in  the  action 
upon  the  debt,  the  debtor  did  not  thereby  waive  or 
forfeit  his  right  to  plead  bis  final  discharge  in  bank- 
ruptcy, when  he  should  obtain  it,  at  any  appropriate 
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stage  of  the  proceedings  in  the  state  court,  and  accord- 
ingly reversed  the  decision  of  the  supreme  court  of 
the  state  denying  the  debtor's  petition  for  a  perpetual 
stay  of  proceedings  upon  the  judgment. 

In  the  case  at  bar  it  cannot  be  said  that  YVm. 
Sharon  had,  in  the  state  court,  more  than  the  right 
given  to  a  debtor  in  bankruptcy  to  stay  proceedings  in 
a  suit  upon  a  debt  provable  against  him.  It  seems 
that  he  did  not  even  have  that  right;  but  conceding 
that  ho  had  the  right  to  ask  the  state  court  to  stay  all 
proceedings  in  the  divorce  case  until  after  the  deter- 
mination of  the  suit  in  the  circuit  court,  it  must  fol- 
low, from  the  authority  of  Boijnton  vs.  Ball,  that  his 
failure  to  ask  for  such  stay  of  proceedings  could  not 
defeat  his  right  to  insist  upon  the  adjudication  of  the 
circuit  court,  which  was  rendered  after  the  judgment 
in  the  state  court.  In  other  words,  as  decided  in 
Boynton  vs.  Ball,  by  failing  to  procure  a  stay  of  pro- 
ceedings in  the  state  court  he  did  not  thereby  forfeit 
his  right  to  plead  and  rely  upon  the  decree  in  the  cir- 
cuit court,  if  he  should  obtain  it,  at  any  appropriate 
stage  of  the  proceedings  against  him  in  the  state  court. 
And.  certainly  as  the  decree  in  the  circuit  court  im- 
peaches the  foundation  of  the  judgment  in  the  state 
court,  it  is  appropriate  to  oppose  the  execution  or  en- 
forcement of  that  judgment  at  any  time  after  the  de- 
cree in  the  circuit  court.  Of  course  that  decree  could 
not  be  relied  upon  until  after  its  rendition. 

STATE   JURISDICTION   SUBORDINATE   TO   CIRCUIT   COUBT. 

In  view  of  all  the  authorities,  I  submit  that  it 
must  be  held  that  whatever  jurisdiction  the 
state  court  had  over  the  parties  and  the  case  of 
Shu, -'in  vs.  Sharon,  such  jurisdiction  was  subor- 
dinate to  the  jurisdiction  of  the  circuit  court  over 
the  same  parties  in  the  suit  of  Sharon  vs.  Hill. 
In  both    courts    the    parties   must  be   controlled   by 
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the  jurisdiction  which  first  attached,  so  far  as  that  jur- 
isdiction is  decisive  of  the  controversy  between 
them.  The  respondent  could  not  escape  from  or  de- 
feat the  rightful  jurisdiction  of  the  circuit  court  by 
any  act  of  her  own.  That  jurisdiction  had  fully  at- 
tached to  her  and  to  the  issue  as  to  the  genuineness  or 
falsity  of  the  alleged  marriage  declaration.  By  com- 
mencing her  suit  for  divorce  in  the  state  court,  and 
alleging  that  her  marriage  existed  under  and  by  virtue 
of  this  instrument,  as  she  did,  she  took  the  risk  of 
having  any  judgment  she  might  obtain  in  the  state 
court  rendered  nugatory  by  the  decision  of  the  circuit 
court,  if  that  decision  was  against  her, 

By  the  overwhelming  weight  of  authority  the  adju- 
dication actually  made  by  the  circuit  court  upon  the 
issues  before  it  is  conclusive  upon  the  respondent,  and 
binds  her,  notwithstanding  the  adjudication  of  the 
state  court  under  a  subsequent  jurisdiction.  This  be- 
ing so,  it  is  clearly  the  right  and  duty  of  this  court  to 
enforce  its  decree  upon  the  parties  before  it,  and  to 
prevent  them  from  treating  that  decree  as  a  brutum 
fidmen,  by  reason  of  the  judgment  of  the  state  court. 
This  court  may,  and  should,  in  execution  of  its  decree, 
enjoin  these  parties  from  enforcing  the  judgment  of 
the  state  court  and  asserting  property  rights  there- 
under, in  violation  of  this  decree. 

INJUNCTION  FROM   CIRCUIT   COURT  NOT   PROHIBITED  BY   SEC- 
TION 720,  REVISED  STATUTES. 

Such  injunction  is  not  prohibited  by  the  provision 
in  the  Judiciary  Act  (now  contained  in  Section  720, 
Bevised  Statutes)  against  the  granting  of  injunctions 
by  the  courts  of  the  United  States,  staying  proceed- 
ings in  state  courts.  The  prior  jurisdiction  of  the 
circuit  court  takes  the  case  without  this  prohibition. 
This  pi-ovision  of  law  cannot  properly  have  any  appli- 
cation to  an  injunction  issued  to  enforce  and  protec 
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the    prior  and    paramount    jurisdiction    of    the  circuit 
court. 

In  Fisk  vs.  The  Union  Pacific  It.  It.  Co.  (lOBlatchf., 
520),  it  was  held  by  Judge  Blatebiord  that— 

"The  provision  of  section  5 of  the  Act  of  March  2d, 
1793,  (1  U.  S.  Stat,  at  Large,  334,  335),  that  a  writ  of 
injunction  shall  not  be  granted  to  stay  proceedings  in 
any  court  of  a  state,  lias  never  been  held  to  have,  aud 
cannot  properly  be  construed  to  have,  any  application 
except  to  proceedings  commenced  in  a  court  of  a  state 
before  the  proceedings  are  commenced  in  the  federal 
court.  Otherwise,  after  suit  brought  in  a  federal  court, 
a  party  defendant  could,  by  resorting  to  a  suit  in  a 
state  court,  defeat  in  many  ways  the  effective  jurisdic- 
tion and  action  of  the  federal  court,  after  it  had  ob- 
tained full  jurisdiction  of  person  and  subject-matter. 
Moreover,  the  provision  of  the  Act  of  1793  must  be 
construod  in  connection  with"  the  provision  of  section 
14  of  the  Act  of  September  24th,  1789,  (1  U.  S.  Stat, 
at  Large,  81,  82),  that  the  federal  courts  shall  have 
power  to  issue  all  writs  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions." 

In  Wagner  vs.  Drake  (31  Fed.  Hep.,  851)  the  court 
say  with  reference  to  Section  720  of  the  Revised  Stat- 
utes: 

"  This  is  a  sweeping  prohibition.  It  extends  to  all 
cases  over  which  the  state  court  first  obtains  jurisdic- 
tion, and  lawfully  and  properly  retains  the  jurisdiction 
thus  first  acquired.  But  it  is  settled  by  the  decisions 
which  I  will  presently  cite  that  where  the  federal  court 
first  obtains  jurisdiction,  the  act  of  congress  does  not 
apply,  and  where  the  state  court  having  first  obtained 
jurisdiction,  the  cause  is  lawfully  transferred  to  the 
federal  court,  the  act  has  no  application  to  injunctions 
issued  from  the  federal  court  after  the  removal.  *  * 
It   has  been   decided,  upon   grounds  that   cannot  be 
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questioned,  that  the  restriction  in  question  is  to  be 
limited  to  actions  begun  in  the  state  courts  before  pro- 
ceedings commenced  in  the  federal  court,  and  that  it 
is  not  applicable  where  the  jurisdiction  of  the  federal 
courts  has  first  attached.  Fish  vs.  Union  Pac.  By. 
Co.,  lOBlatchf.,  518." 

And  it  has  been  held  by  the  supreme  court  of  the 
United  Slates  in  two  cases  that  where  a  case  has  been 
removed  from  a  state  court  to  a  circuit  court  of  the 
United  States,  it  is  competent  for  the  latter  court,  not- 
withstanding the  prohibition  in  question  against  stay- 
ing proceedings  in  the  state  courts,  to  issue  its  in- 
junction restraining  further  action  of  the  state  court 
in  the  cause  removed. 

French  vs.  Hay,  22  Wall.,  250. 
Dietzsch  vs.  Huidehoper,  103  U.  S.,  494. 

In  French  vs.  Hay  the  court  say: 

"  The  prohibition  in  the  Judiciary  Act  against  the 
granting  of  injunctions  by  the  courts  of  the  United 
States  touching  proceedings  in  state  courts  has  no  ap- 
plication here.  The  prior  jurisdiction  of  the  court  below 
took  the  case  out  of  the  operation  of  that  provision." 

This  principle  is  adverted  to  by  the  Circuit 
Judge  of  this  district  in  his  opinion  in  Yiclc  Wo  vs. 
Crowley  (26  Fed.  Eep.,  208),  where  his  Honor  said: 

' '  There  are  other  cases,  however,  not  necessary  to 
notice  here,  limiting  the  provision  and  rale  to  pro- 
ceedings first  commenced  in  the  state  court;  and  where 
a  United  States  court  has  first  obtained  jurisdiction 
over  the  parties  and  the  subject  matter,  holding  that 
it  is  entitled  to  proceed  to  the  conclusion  and  execu- 
tion of  its  judgment,  unaffected  by  any  subsequent 
proceedings  in  a  state  court  of  co-ordinate  jurisdic- 
tion, and  that,  to  enable  it  to  give  effect  to  its  proceed- 
ings in  such  cases,  it  may  even  enjoin  adverse  proceed- 
ings in  a  state  court." 
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It  is  not  to  bo  presumed  that  there  will  result  from 
the  enforcement  of  the  decree  of  this  court  any  conflict 
of  jurisdiction  between  this  court  and  the  state  court. 
It  is  to  be  presumed,  on  the  contrary,  that  the  state 
court  will  yield  obedience  to  the  law,  and  that  it  will 
not  lend  itself  as  an  instrument  to  permit  a  contempt 
of  the  process  of  this  court.  It  is  to  be  presumed 
that  the  state  court  will  follow  the  principles  laid  down 
by  the  supreme  court  of  this  state  in  the  case  of 
Engels  vs.  Lubeck  (-1  Cal.,  32),  where  that  court  consid- 
ered the  right  of  a  couit  to  disregard  an  injunction 
from  another  court  of  concurrent  jurisdiction  directed 
to  the  party  before  it.  and  restraining  such  party  from 
prosecuting  his  case  in  that  court.  It  was  contended 
that  beoause  such  an  injunction  operates  upon  the 
party,  and  not  upon  the  court,  the  court  had  the 
light  to  disregard  it,  and  that  the  remedy  of  the  op- 
posing party  was  by  attachment  for  contempt  in  the 
court  issuing  the  injunction.  Upon  this  point,  the 
supreme  court  of  California  say : 

"We  prefer  to  lay  down  a  different  rule.  The  rem- 
edy suggested,  for  aught  that  we  can  see,  may  be  fraught 
with  difficulty,  and  involve  the  parties  in  needless  ex- 
pense. When  a  party  obtains  an  injunction  to  restrain 
the  prosecution  of  a  suit  he  acts  upon  the  presumption 
that  the  process  of  the  court  will  be  respected,  and  it 
may  reasonably  be  supposed  that  he  declines  to  make 
the  necessary  preparati  >u  for  the  trial  of  his  case. 
This  ought  certainly  to  be  considered  a  good  reason 
even  for  granting  a  continuance.  But  we  think  that 
the  propriety  of  the  observance  of  the  injunction  by 
the  court  to  whose  notice  it  is  brought,  may  be  prop- 
erly placed  upon  higher  grounds.  The  comity  which 
one  court  owes  to  another,  of  concurrent  jurisdiction, 
should  always  prevent  the  one  from  lending  itself  as 
an  instrument  in  permitting  a  contempt  of  the  process 
of  the  other.  The  one  should  regard  the  party  attempt- 
ing to  proceed  in  defiance  of  the  authority  of  the  other 


as  laboring  under  the  same  disability  to  ask  for  the 
action  of  the  court  as  if  he  loas  an  alien  enemy,  or 
under  the  ban  of  a  decree  of  outlawry '  at  common  law. 
Such  being  the  opinion  we  entertain  upon  this  point, 
we  cannot  permit  the  judgment  to  stand."  (4  Cal. ,  33.) 

FAILUEE    TO   PRESENT   DECREE    TO    STATE    COURTS. 

It  was  objected  in  the  closing  oral  argument  for  re- 
spondents that  the  decree  in  Sharon  vs.  Hill  had  lost 
whatever  force  it  might  have  had  because  the  executor 
Frederick  W.  Sharon  had  not  presented  that  decree 
to  the  state  superior  court  in  Sharon  vs.  Sharon  upon 
the  hearing  of  the  motion  for  new  trial  and  to  the  su- 
preme court  upon  the  appeal  from  the  judgment. 

This  objection  can  only  go  upon  the  ground  that 
since  the  decree  in  Sharon  vs.  Hill,  a  trial  has  been 
had  in  the  state  court,  in  which  the  executor  was 
bound  to  plead  and  prove  the  decree,  or  thereafter 
lose  his  right  to  rely  upon  that  decree.  The  only  pro- 
ceedings which  have  been  had  in  the  state  courts,  since 
the  decree,  have  been  in  review  of  the  judgments  of  the 
superior  court  entered  long  before  the  decree.  As 
alleged  in  the  supplemental  bill,  the  only  question  in- 
volved on  the  appeal  from  the  judgment  was  as  to  the 
sufficiency  of  the  findings  to  sustain  such  judgment. 
This  bill  further  alleges  that  the  motion  for  a  new  trial 
was  made  ' '  upon  a  record  which  was  made  up  and 
filed  as  required  by  law  before  the  death  of  William 
Sharon,  long  prior  to  the  rendition  and  entry  of  said 
decree  in  the  said  United  States  circuit  court,  so  that 
there  was  no  opportunity  to  make  said  decree  a  part 
of  said  record  on  motion  for  a  new  trial."  In  neither 
of  these  proceedings  was  the  court  engaged  in  deter- 
mining as  a  new  or  original  question,  the  issue  involved 
in  Sharon  vs.  Hill,  nor  in  making  a  new  record,  which 
was  to  bind  the  parties  as  to  any  matter  not  already 
decided.    The  court  in  each  case  was  only  called  upon 
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ti>  affirm  orsetaside  the  decision  and  judgment,  because 
of  matters  occurring  at  the  trial,  and  nut  because  of  any 
new  matter  or  tiling  which  first  occurred  long  after  the 
trial. 

If  the  decree  in  Sharon  vs.  Hill  was  paramount  to 
the  judgment  in  Sharon  vs.  Sharon,  before  the  affirm- 
ance of  the  judgment  on  appeal  and  motion  for  a  new 
trial  by  the  state  courts,  but  has  lost  its  superior  force 
by  reason  of  such  affirmance,  then  it  follows  that,  but 
for  the  appeal  and  the  motion  for  new  trial,  the  decree 
in  Sharon  vs.  Hill  would  still  be  paramount  and  conclu- 
sive; in  other  words,  the  executor  has  nullified  the  de- 
cree of  this  court  by  prosecuting  an  appeal  from  the 
judgment  of  the  state  court  and  moving  for  a  new 
trial  in  that  court!  The  bare  statement  of  the  propo- 
sition is  a  sufficient  answer  to  the  objection  of  oppos- 
ing counsel. 

As  I  have  said,  the  affirmance  of  the  judgment  by 
the  supreme  court  upon  direct  appeal  and  by  the  su- 
perior court  on  motion  for  new  trial,  was  necessarily 
upon  grounds  not  touching  or  involving  the  decree  of 
the  circuit  court.  If  the  judgment  is  invalid  because 
of  the  decree  or  can  be  impeached  by  means  of  the  de- 
cree, this  affirmance  could  not  operate  to  remove  that 
invalidity,  or  to  destroy  the  right  of  complainants  to 
rely  upon  the  decree. 

Wilson  vs.  Montgomery,  14  Sm.  &  M.,  206-7. 
Pender  vs.  Fells,  2  Sm.  &  M.,  535,  540. 

Again,  the  proceedings  which  have  been  had  in  the 
state  courts  subsequent  to  the  decree  of  this  court, 
have  not  been  by  the  respondent  seeking  to  enforce 
her  judgment,  but  on  the  motion  of  the  executor  seek- 
ing to  set  aside  those  judgments  for  errors  shown  by 
records  made  up  before  the  decree  of  this  court  was 
passed.     Xon  constat,  that  the  respondent  would  ever 
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seek  to  violate  the  decree  of  this  court  by  asking  the 
enforcement  of  the  judgments  of  the  state  court.  It 
was  time  enough  to  urge  the  decree  as  a  bar  to  the  en- 
forcement of  the  judgments  of  the  state  court  when  the 
respondent  first  sought  such  enforcement,  and  accord- 
ingly it  appears  from  the  supplemental  bill  that  since 
the  motion  for  new  trial  was  denied  in  October,  1886, 
and  the  appeal  was  affirmed  in  January,  1888,  the  re- 
spondent is  now  seeking,  for  the  first  time,  to  proceed 
with  the  accounting  ordered  by  the  judgment  of  the 
state  court  in  order  to  recover  property  in  violation 
of  the  decree,  and  that  in  opposition  to  this  attempt 
of  the  respondent,  the  executor  has  opposed  the 
decree  as  a  bar  to  further  proceedings  in  the  state 
court.  The  executor  had  a  right  to  presume  that 
the  respondent  would  obey  the  decree  against  her  iu 
this  court  until  she  had  procured  its  reversal  upon  ap- 
peal. In  the  absence  of  any  attempt  on  the  part  of 
the  respondent  to  enforce  her  judgment,  the  executor 
certainly  teas  not  bound  to  use  that  decree  while  it  was 
subject  to  the  respondent's  right  of  appeal. 

EFFECT   OF   TBANSFER   OF    SHAEON'S    PROPERTY    ON    JURIS- 
DICTION  AND   VALIDITY   OF   DECREE. 

It  is  urged  that  the  decree  in  Sharon  vs. 
Hill  is  to  be  held  ineffectual  because  it  was  in 
fact  entered  after  the  deed  of  trust  was  executed. 
This  objection  is  based  upon  the  proposition  that 
the  property  of  William  Sharon  was  the  "  subject 
matter"  of  the  suit  of  Sharon  vs.  Mill,  and  that  its 
conveyance  or  transfer  pending  the  suit  would  operate 
to  abate  or  render  defective  that  suit.  But  this  pro- 
position is  not  true.  The  subject  matter  of  the  suit  was 
the  forged  instrument  and  its  cancellation.  This  of 
course  directly  involved  the  claims  that  might  be  as- 
serted against  William  Sharon  and  his  estate  under 
and  by  virtue  of  that  instrument,  if  genuine,  and  the 
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extent  of  such  claims  of  a  pecuniary  character  which 
might  be  80  asserted  is  to  bo  taken,  as  I  have  shown, 

as  tlic  test  of  the  jurisdiction  of  this  court,  so  far  as 
such  jurisdiction  rests  upon  the  pecuniary  sum  or 
value  in  dispute.  William  Sharon,  by  executing  the 
trust  deed  in  question,  did  not  free  himself  nor  his 
estate  from  the  pecuniary  obligations  apparently  im- 
posed upon  him  by  this  instrument,  nor  did  he  attempt 
to  do  so,  for  his  deed  expressly  declares  that  its  object 
is  not  to  defeat  any  final  judgment  which  might  be 
rendered  against  him  in  the  divorce  case  of  Sharon  vs. 
Sharon,  and  the  deed  accordingly  directs  his  trustees 
"to  discharge  and  satisfy  out  of  the  property  herein  convey- 
ed" any  such  dual  judgment.  But  even  if  the  deed  had 
not  contained  this  provision,  and  could  have  operated  to 
free  the  estato  conveyed  thereby  from  the  claims  to  mon- 
ey or  property  which  might  be  asserted  under  the  mar- 
riage contract,  yet  it  is  obvious  that  William  Sharon, 
after  its  execution,  remained  subject  to  these  claims. 
It  appears  by  the  supplemental  bill  that  a  large  judg- 
ment for  alimony  had  already  been  entered  against 
him,  based  essentially  upon  this  contract,  which  might 
be  collected  from  his  property  in  possession,  or 
that  afterwards  acquired  by  him;  and  there  is  no 
good  reason  for  saying  that  after  the  execution 
of  this  deed,  William  Sharon  did  not  have  the 
right  to  the  decree  cancelling  the  contract  as  a 
forgery,  or  that,  by  such  deed,  the  jurisdiction  of 
the  court  to  render  such  decree  was  in  any  way  af- 
fected Had  the  decree  affirmed  the  genuineness  of 
the  contract,  it  would  be  idle  to  say  that  the  right  of 
the  respondent  to  such  decree  was  taken  away  or 
affected  by  the  transfer  of  property,  and  it  must  follow 
that  the  right  of  William  Sharon  to  a  decree  in  his 
favor  was  reciprocal.  If  William  Sharon,  pending 
the  suit  of  Sharon  vs.  Hill,  had  lost  his  entire 
fortune  by  some  financial  disaster,  this  could  not 
affect    his   right  to  the    decree   which   was   rendered 
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nor  the  jurisdiction  of  the  court  to  render  such 
decree.  It  does  not  appear  that  this  loss  would 
have  reduced  his  pecuniary  obligations  towards  the 
respondent  under  this  marriage  contract  to  less  than 
$500.  On  the  contrary,  it  appears  that  he  was  charged 
with  an  obligation  largely  exceeding  this  sum  by  the 
judgment  for  alimony.  If  the  jurisdiction  of  the 
court  which  had  once  attached  over  a  suit  like  this, 
could  be  divested  or  lost  by  reason  of  the  complainant 
conveying  his  property  pending  suit  (which  I  deny),  it 
certainly  must  be  clearly  and  affirmatively  shown  that 
the  aggregate  of  all  pecuniary  or  property  obligations 
which  could  be  asserted  against  complainant  under  or 
by  virtue  of  the  marriage  contract  would  be  less  than 
the  sum  or  value  required  to  give  the  court  jurisdic- 
tion. It  is  well  settled  that  where  the  jurisdiction  of 
the  United  States  circuit  court  in  a  suit  between  citi- 
zens of  different  states  has  once  vested,  it  cannot  be 
divested  by  a  subsequent  change  of  citizenship  of  either 
of  the  parties  during  the  pendency  of  the  suit. 

Morgan's  heirs  vs.  Morgan,  2  Wheat.,  297. 

Mollan  vs.  Torrance,  9  Wheat.,  539. 

Dunn  vs.  Clarke,  8  Peters,  2-3. 

Clarice  vs.  Matheiuson,  12  Peters,  171. 

United  States  vs.  Myers,  2  Brock.,  520-2. 

This  principle  seems  to  be  entirely  applicable  to  a 
change  or  reduction  in  the  value  of  property  in  dis- 
pute pending  suit  where  such  value  was  sufficient  to 
give  jurisdiction  when  the  suit  was  begun.  The  value 
of  property  in  litigation  mayand  often  does  change  pend- 
ing such  litigation.  If  such  property  was  injured  or 
partially  destroyed  by  flood,  fire  or  other  disaster  or  its 
market  value  had  fallen,  pending  suit,  so  that  it  was 
not  worth  the  sum  required  to  give  the  court  jurisdic- 
tion, although  its  value  exceeded  that  sum  when  the 
suit  was  commenced,  would  such  fact  defeat  the  juris- 
diction of  the  court  ?      I  submit  that  no  good  reason 
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can  1)6  given  for  such  a  rule;  on  the  contrary,  reason 
and  authority  accord  in  sustaining  the  principle  that 
when  the  court  has  'once  obtained  jurisdiction  of  the 
parties  and  the  subject  matter  of  the  controversy,  the 
jurisdiction  is  not  divested  by  any  subsequent  event 
affecting  either  the  citizenship  of  the  parties  or  the 
interest  in  the  subject  matter  of  the  suit." 
Glover  vs.  Shepperd,  21  Fed.  R.,  482. 

So  in  MM<m  vs.  Torrance  (9  Wheat.,  539),  Chief 
Justice  Marshall  says: 

"  It  is  quite  clear  that  the  jurisdiction  of  the  court 
depends  upon  the  state  of  things  at  the  time  of  the  ac- 
tion brought,  and  that  after  vesting,  it  cannot  he  ousted 
by  subsequent  events." 

The  transfer  of  William  Sharon's  property,  there- 
fore, did  not  affect  the  jurisdiction  of  the  Court  nor  his 
right  to  the  decree  which  was  entered  in  Sharon  vs. 
Hill.  Such  transfer  did  not  in  any  way  change  or  af- 
fect the  controversy  before  this  court,  nor  the  right 
of  William  Sharon  to  free  himself  and  whatever  estate 
he  possessed  at  the  time  of  the  decree,  or  might  there- 
after possess,  from  the  pecuniary  and  other  obligations 
which  might  be  asserted  by  reason  of  the  alleged 
marriage  contract.  As  I  have  shown,  the  particular  prop- 
erty conveyed  by  William  Sharon  did  not  constitute  the 
subject  matter  of  the  suit  of  Sharon  vs.  Hill.  That 
subject  matter  was  the  issue  as  to  genuineness  or  fal- 
sity of  the  alleged  marriage  contract,  and  the  property 
rights  directly  involved  in  that  suit  were  such  rights 
to  property  as  could  be  asserted  against  William  Sha- 
ron or  his  estate  under  or  by  virtue  of  that  instrument 
and  which  would  be  cut  off  and  destroyed  by  the  de- 
cree adjudging  such  instrument  to  be  a  forgery.  These 
rights  were  not  ali'ected  by  the  deed  of  trust  executed 
by  William  Sharon,  especially  as  it  provides  that  any 
final   judgment  which  the  respondent   might  recover 
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against  him  should  be  paid  and  satisfied  out  of  the 
property  conveyed  by  the  deed  of  trust.  The  vice  of 
the  argument  of  opposing  counsel  is  in  assuming  that 
the  specific  property  conveyed  by  William  Sharon  con- 
stituted the  subject  matter  of  the  suit  of  Sharon  vs. 
Hill,  just  as  the  particular  land  in  controversy  is  said 
to  form  the  subject  matter  of^an  action  of  ejectment 
and  the  personal  property  involved  the  subject  matter 
of  an  action  of  replevin.  It  might  as  well  be  argued 
that  the  property  of  a  defendant  against  whom  a  suit 
is  brought  to  recover  money  upon  a  promissory  note 
would  constitute  the  subject  matter  of  such  suit, 
or  that  the  subject-matter  of  a  suit  to  cancel  a 
promissory  note  as  a  forgery  would  be  the  property 
oivned  by  the  plaintiff  in  such  suit.  The  transfer 
of  the  plaintiff's  property  in  the  latter  case 
pending  suit  would  in  no  way  affect  his  right  to  a  de- 
cree cancelling  the  forged  note,  and  it  is  quite  as  ob- 
vious that  the  execution  of  the  deed  of  trust  by  Will- 
iam Sharon  in  no  way  affected  his  right  to  a  decree 
cancelling  the  forged  marriage  contract. 

It  is  further  argued  that  the  trustee  and  beneficia- 
ries under  the  trust  deed  are  not  entitled  to  the  benefit 
of  and  should  not  be  allowed  to  revive  and  enforce  in 
their  favor  the  decree  in  Sharon  vs.  Hill  ;  be- 
cause they  were  not  made  parties  complainant  to  the 
suit  after  the  death  of  William  Sharon  and  before  the 
decree  was  passed. 

The  cause  was  submitted  to  the  court  for  final 
decree  on  September  29,  1885 ;  the  trust  deed 
was  executed  on  November  4,  1885;  William  Sha- 
ron died  on  November  13,  1885,  and  on  January  15, 
1886,  the  decree  was  entered  nunc  pro  hive  as  of  Sep- 
tember 29,  1885,  the  date  of  the  submission  of  the 
cause. 
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So  far  as  the  suit  was  affected  by  the  death  of 
William  Sharon,  which  occurred  after  the  submis- 
sion of  the  cause,  the  court  had  undoubted  power 
to  euter  the  decree  as  of  a  day  before  his  decease. 
Some  argument  is  made  by  opposing  counsel  that 
the  suit  of  Sharon  vs.  Hill  was  a  personal  ac- 
tion which  died  with  William  Sharon,  but  this 
argument  is  opposed  to  the  well-settled  law  that 
the  doctrine  of  abatement  of  personal  actions  at  com- 
mon law  has  no  application  after  the  right  to  l'ecover 
in  such  actions  has  been  "established.  So  it  is  held 
that  where  a  party  to  an  action  for  slander  dies  after 
verdict  but  before  judgment,  the  court  may  enter  the 
judgment  nunc  /ir<>  tutu-. 

Dial  vs.  Holler,  6  Ohio  St.,  245-6. 

Crawford  vs.  Wilson,  4  Barb.,  505,  523-4. 

A  judgment  may  bo  entered  nunc  pro  fane  to  prevent 
tie'  abatement  of  a  pei'sonal  action,  when  the  judg- 
ment has  heen  delayed  by  the  act  of  the  court. 

Currier  vs.  Lowell,  16  Pick.,  173. 

Collins  vs.  Prentice,  15  Conn.,  424,  426. 

Rygtemyerva.  Durham,  12  Wend.,  245. 

As  the  transfer  of  the  property  of  William  Sharon 
did  not  in  any  way  abate  or  render  defective  the  suit  of 
Sharon  vs.  Hill,  the  decree  was  properly  entered  nunc 
pro  fmic,  without  making  the  trustee  and  beneficiaries 
parties  to  the  suit  before  such  entry. 

The  entry  of  the  decree  nunc  pro  tunc  took  away  no 
right  of  the  respondent,  and  as  against  her  it  is  to  be 
regarded,  received  and  enforced  in  the  same  manner  and 
to  the  same  extent  as  though  it  had  been  in  fact  en- 
tered on  September  29,  1885,  its  nunc  pro  tunc  date, 
prior  to  the  execution  of  the  trust  deed. 

Freeman  on  Judgments,  Sections  66-7. 
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EIGHT   OF    TRUSTEE    AND    BENEFICIARIES    TO    REVIVE    AND 
ENFORCE    DECREE. 

Upon  what  ground,  then,  can  the  trustee  and 
beneficiaries  be  denied  the  right  to  revive  and  enforce 
the  decree  to  protect  their  property  in  the  same  man- 
ner as  William  Sharon  or  his  executor  could  have  pro- 
tected such  property  had  no  transfer  of  the  same 
been  made  ?  The  object  of  the  suit  was  avowedly  to 
cancel  the  alleged  marriage  contract  as  a  forgery,  and  to 
thereby  release  William  Sharon  and  his  estate  from 
all  claims  and  obligations  which  might  be  enforced 
against  him  or  it  by  or  through  such  contract,  and  the 
direct  effect  of  the  decree  which  was  entered  was  to 
free  William  Sharon  and  his  estate  from  all  such 
claims  and  obligations.  The  property  transferred  is 
expressly  charged  by  the  deed  of  transfer  with 
the  payment  and  satisfaction  of  any  final  judgment 
which  the  respondent  may  recover  against  William 
Sharon  in  her  action  of  divorce,  and  this  conveyance 
at  the  same  time  enjoins  upon  the  trustees  the  duty  of 
vigorously  contesting  in  eveiy  court  where  such  con- 
test can  be  made  the  claims  and  pretensions  of  the  re- 
spondent. The  respondent's  right  to  satisfy  her  final 
judgment  out  of  the  property  conveyed  by  the  trust 
deed,  if  she  prevailed  in  the  litigation,  was  thus  pre- 
served by  that  deed.  The  respondent  was  not  obliged 
to  bring  in  the  trustees  and  beneficiaries  and  make 
them  parties  to  her  divorce  action  in  order  to  recover 
her  judgment  against  William  Sharon  which  the  deed 
gives  her  the  right  to  enforce  against  the  proper- 
ty conveyed.  Neither  was  it  necessary  that  the 
trustees  and  beneficiaries  should  be  made  par- 
ties to  the  suit  of  Sharon  vs.  Hill,  in  order  that 
the  respondent  might  have  against  them  the  ben- 
efit of  the  decree  in  that  suit  if  it  was  in  her  fa- 
vor. The  trust  deed  contemplated  that  the  pending 
litigation  in  both  courts  should  be  conducted  against 
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the  respondent  in  the  n;inio  of  William  Sharon,  and 
that  when  the  litigation  was  ended  and  no  further  con- 
test could  he  had,  that  the  respondent,  if  successful, 
should  have  her  judgment  paid  and  satisfied  out  of 
the  property  conveyed  bj  the  trust  deed. 

But  it  is  averred  in  the  supplemental  bill  of  the 
trustee  and  beneficiaries,  and  is  therefore  admitted 
by  the  demurrer,  that  the  respondent  gives  out 
and  threatens  that  she  will  not  only  pursue  her 
litigation  against  the  executor  of  "William  Sha- 
ron, but  that  she  proposes  to  harrass  the  trustee  and 
beneficiaries  with  litigation — that  she  will  bring  a  suit 
or  suits  to  remove  the  tnrstee  and  have  a  new  trustee 
appointed  in  his  stead — that  she  is  seeking  to  discover 
and  inspect  tin1  books  of  account  kept  by  William 
Sharon,  and  claims  the  right  to  search  through  all  his 
private  books  and  papers.  These  books  and  papers 
are  property  and  therefore  belong  to  the  trustee 
and  beneficiaries  under  the  trust  deed,  and  besides  they 
are  so  connected  with  and  so  concern  the  property 
conveyed  by  the  trust  deed  that  they  of  course  passed 
with  the  property  into  the  custody  of  the  trustees;  and 
it  is  the  right  of  the  trustee  and  beneficiaries  to  resist 
and  prevent  the  respondent's  proposed  search  through 
papers,  if  she  is  estopped  and  restrained  from 
so  doing  by  the  decree  in  Sharon  vs.  HiU.  In  view  of 
these  facts  admitted  by  the  demurrer,  the  trustee  and 
beneficiaries  should  be  allowed  to  revive  and  enforce 
that  decree  for  their  defense  and  protection  against 
the  acts  of  the  respondent  in  violation  of  that  decree. 
There  is  no  reason  or  authority  to  justify  the  propo- 
sition that  the  respondent  can  escape  the  effect  of  this 
decree  because  of  the  execution  of  the  trust  deed. 
That  conveyance  did  not  prejudice  the  respondent, 
for  it  provided  for  the  payment  of  any  final  judgment 
which  she  might  obtain  against  William  Sharon,  and 
she  has  no  right,  by  reason  of  that  deed,  to  defeat  the 
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enforcement  of  the  decree  against  her  in  favor  of  the 
trustee  and  beneficiaries,  when  if  the  decree  had  been 
in  her  favor,  she  could  have  availed  herself  of  it 
against  the  trustee  and  beneficiaries. 

I  therefore  submit  that  the  trustees  and  benefici- 
aries claiming  under  the  trust  deed  of  William  Sharon 
are  entitled  to  maintain  their  bill  in  the  nature  of  a 
bill  of  revivor  and  supplement  to  obtain  the  benefit 
of  the  decree  in  Sharon  vs.  Hill. 

The  rules  distinguishing  the  cases  where  a  mere  bill 
of  revivor  is  proper  from  the  cases  where  an  original 
bill  in  the  nature  of  a  bill  of  revivor  is  requisite  are 
well  considered  by  Mr.  Justice  Story  in  the  case  of 
Slack  vs.  Walcott  (3  Mason,  508).  The  suit  was  brought 
to  establish  the  title  of  the  plaintiff's  to  a  prior  use  of 
the  water  of  the  Pawtucket  Eiver.  The  bill  alleged 
an  obstruction  of  the  accustomed  course  of  the  water 
to  the  mill  of  the  plaintiffs  by  withdrawing  it  to  the 
use  of  the  defendants.  After  the  case  was  at  issue  one 
of  the  plaintiffs  died,  having  made  his  will,  and  by  it 
devising  his  interest  in  the  mill  to  Walcott.  The  de- 
visee, Walcott,  and  the  other  plaintiffs,  brought  a  bill 
of  revivor  to  revive  the  suit. 

Mr.  Justice  Story  said : 

"  The  question  in  this  case  is,  whether,  under  all  the 
circumstances,  the  devisee  is  entitled  to  revive  this  suit 
by  a  simple  bill  of  revivor  in  this  court.  I  say  in  this 
court,  because  it  seems  admitted  in  the  reply  that  in 
the  chancery  of  England  a  devisee  is  not  entitled  to  a 
bill  of  revivor.  If,  indeed,  this  were  controverted,  the 
authorities  are  so  numerous  and  uniform  that  the  point 
must  be  considered  by  this  court  as  settled,  if  any 
point  can  ever  be  deemed  settled  by  constant  practice 
or  adjudication."     *     *     * 

"  The  general  rule  is,  that  no  person  can  revive  a 
suit  abated  by  the  death  of  a  party,  unless  he  is  in  by 
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privity  with  the  deceased.  But  it  is  not  sufficient 
that  ho  may  in  a  legal  sense  be  a  privy  in  estate;  he 
must  be  a  privy  in  representation.  Lord  Coke,  in  1 
lust.,  -71,  says  there  are  four  sorts  of  privies,  viz., 
privies  in  estate,  as  doner  and  donee,  lesser  and  les- 
see; privies  in  blood,  as  heir  and  ancestor;  privies  in 
representation,  as  executors  and  administrators;  and 
privies  in  tenure,  as  lord  and  tenant,  which  are  all 
reducible  to  two  heads,  privies  in  law  and  privies  in 
deed.  Now,  tho  right  to  revive  is  not  applicable  to  all 
these  different  sorts  of  privies,  but  by  the  authorities 
is  expressly  confined  to  persons  who  are  in  privity 
by  representation,  such  as  heirs  in  relation  to  the  real 
estate,  ami  executors  and  administrators  in  relation  to 
the  personality.  *  *  *  It  has  been  often  deter- 
mined that  purchasers,  assignees,  devisees  and  other 
persons  coming  in  privity  of  estate,  but  not  of  repre- 
sentation, ai-e  not  competent  to  bring  a  bill  of  revivor. 
But  in  such  cases  they  are  not  without  remedy  to  ob- 
tain the  benefit  of  the  former  proceedings;  for  by  an 
original  bill  in  the  nature  of  a  hill  of  revivor,  they 
iimi/  draw  In  themselves  tin  advantages  of  the  former 
suit,  i a  what  ver  stage  it  may  be  nt  tin  time  of  (he 
abatement;  and  if  that  happens  before  a  decree,  they 
may  carry  on  the  suit  to  a  final  decision.  It  has  been 
intimated  in  the  argument  at  the  bar.  that  such  an 
originial  bill  lies  only  where  there  has  been  a  decree; 
but  this  is  founded  in  a  mistake.  *  *  *  In  short, 
privies  in  estate  by  deed  are  entitled  to  the  same  bene- 
fit of  the  proceedings  upon  an  original  bill  in  the 
nature  of  a  bill  of  revivor  as  privies  in  law  are  upon  a 
bill  of  rovivor.  *  *  *  When  a  party  plaintiff 
die-*,  whose  interest  is  transmitted  to  some  other 
person,  if  the  title  be  that  of  mere  representa- 
tion in  law,  there  is  no  change  in  the  title  itself, 
and  the  only  question  that  arises  is,  who  is  the  person 
entitled  to  take  as  representative,  that  is,  in  respect 
to  real  estate  who  is  the  heir,  and  in  respect  to  person- 
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al  estate  who  is  the  executor  or  administrator?  When 
this  fact  is  ascertained,  the  person  succeeds  by  operation 
of  law  to  the  whole  title  of  the  deceased.  A  bill 
of  revivor  in  such  case  merely  substitutes  the 
representative  in  lieu  of  the  deceased,  and  states 
no  new  fact  as  to  title  except  that  of  transmis- 
sion by  operation  of  law.  The  title  of  representa- 
tion or  heirship,  at  least  in  a  court  of  chancery, 
is  not  disputable;  but  the  person  in  whom  it  is 
vested  is  alone  to  be  ascertained.  But  when  a  party 
claims  a  title  by  purchase  or  devise,  he  introduces  a 
new  title  not  previously  in  the  case,  aud  which  is  con- 
trovertible, not  merely  by  the  defendants  in  the  bill, 
but  also  by  the  heirs  at  law.  As  to  these  parties  the 
suit  is  original;  it  does  not  merely  revive  the  old  suit, 
but  it-states  new  supplementary  matters  calling  for  an 
answer.  So  far  then  as  it  states  such  matter  it  is  an 
original  bill;  and  so  far  as  it  seeks  to  revive  upon  that 
matter,  it  is  in  the  nature  of  a  bill  of  revivor.  The 
practice  conforms  to  this  view  of  the  doctrine.  In  the 
case  of  a  bill  of  revivor  the  defendant  may  for  his  own 
benefit  by  plea,  answer,  etc.,  show  cause  against  the 
revivor,  as  that  the  plaintiff  is  not  heir,  etc.,  but  no 
answer  is  absolutely  necessary  if  the  heirship  is  not 
intended  to  be  denied;  for  upon  mere  motion  without 
answer,  when  the  time  for  it  is  out,  the  cause  will  be 
revived  as  of  course.  The  omission  to  answer  s 
deemed  a  virtual  admission  of  the  heirship.  And  in 
the  subsequent  progress  of  the  suit  no  claims  are  liti- 
gated which  did  not  remain  undecided  at  the  time  of 
the  abatement  (pp.  509-513).  *  *  *  Upon  the  whole, 
the  bill  for  a  revivor  is  to  be  dismissed.  But  this  dismiss- 
al is  to  be  without  prejudice  to  the  plaintiffs  to  file  an 
original  bill  in  the  nature  of  a  bill  of  revivor  for  the 
purpose  of  obtaining  the  benefit  of  the  former  pro- 
ceedings upon  the  original  bill;  and  the  plaintiffs  are 
to  be  at  liberty  to  make  all  such  parties  thereto  as 
they  ma}'  be  advised  "  (p.  519). 
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While  it  is  well  Bettled,  in  accordance  with  the 
above  authority,  that  par  chasers,  trustees,  assignees 
and  devisees  arc  not  entitled  to  file  a  mere  bill  of  re- 
vivor, yet  it  is  equally  well  Bettled  that  they  are  not 
without  remedy  to  obtain  the  benefit  of  a  suit  brought 
by  a  decree  or  given  in  favor  of  the  one  to  whose  interest 
they  have  suooeeded,  for  by  an  original  bill  in  the 
nature  of  a  bill  of  revivor  and  supplement  they  may 
draw  to  themselves  all  the  advantages  of  tho  former 
suit  or  decree. 

BIGHT  OF  EXECUTOR  TO  ENFORCE  DECREE. 

No  good  reason  can  bo  given  why  the  decree  which 
would  protect  William  Sharon  and  his  estate  in  his 
lifetime  from  any  and  all  claims  which  might  be  made 
under  or  by  virtue  of  the  alleged  marriage  declaration 
cannot  Vie  used  by  the  executor  of  William  Sharon, 
deceased,  to  protect  in  like  manner  the  estate  of  the 
decedent  which  is  in,  or  may  come  into  his  hands,  as 
executor.  The  decree  not  only  adjudicates  tbe  mar- 
riage contract  to  be  a  forgery  but  also  perpetually  en- 
joins all  claims  under  it.  While  it  is  not  necessary 
to  revive  the  decree  in  order  to  use  it  as  a  judgment 
estoppel,  yet  in  order  to  enforce  the  injunction  grant- 
ed, it  is  necessary  that  the  decree  should  be  revived 
for  that  purpose. 

Jus/ ice  vs.  McBroom,  1  Lea.  (Tenn.),  556. 

Hawley  vs.  Bennett,  4  Paige,  164. 

In  this  state  the  administrator  or  executor  is  enti- 
tled to  the  possession  of  all  the  real  and  personal  estate 
of  the  decedent  until  the  estate  is  settled,  or  until 
delivered  over  by  order  of  the  court  to  the  heirs  or 
devisees.     (Section  1462,  C.  of  C.  P.). 

In  Page  vs.  Tucker  (64  Oal.,  121),  it  is  hold  that  the 
executor  may  recover  real  estate  from  a  devisee  with- 
out showing  that  such  possession  was  required  for  the 
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purposes  of  administration;  that  the  grant  of  letters  by 
the  probate  court  is  conclusive  upon  other  courts  as 
to  the  necessity  of  administration. 

The  executor,  therefore,  in  this  state,  represents 
the  whole  estate  held  by  William  Sharon  at  the  time 
of  his  death,  and  he  is  entitled  to  stand  with  respect 
to  the  decree  in  this  cause  and  the  estate  in  his  hands 
in  the  same  position  in  which  Wm.  Sharon  stood  at 
his  death,  and  would  now  stand  if  alive. 

The  power  to  sue  and  be  sued,  given  executors  and 
administrators  by  Section  1582  of  the  Code  of  Civil 
Procedure,  implies  of  necessity  the  power  to  defend 
by  every  means  against  any  suit  brought  against  the 
executor  for  the  recovery  of  real  or  personal  property. 
This  proceeding  to  revive  the  suit  at  bar  so  that  the 
decree  may  be  executed  and  enforced  is  an  available 
means  to  protect  the  property  in  the  hands  of  the  ex- 
ecutor for  the  benefit  of  legatees  and  creditors  against 
a  suit  for  the  recovery  of  any  judgment  under  or  by 
virtue  of  the  contract  which  has  been  decreed  a  for- 
gery. In  all  suits  for  the  benefit  of  the  estate  the 
administrator  represents  both  the  creditors  and  the 
heirs. 

Becket  vs.  Selover,  7  Cal.,  239. 

The  right  to  enforce  this  decree,  so  far  as  the  same 
protects  the  property  in  the  hands  of  the  executor,  as 
well  as  for  the  costs  awarded  by  the  decree,  is  in  the 
nature  of  a  chose  in  action  which  can  only  be  recov- 
ered by  enforcing  the  decree.  The  revivor  and  enforce- 
ment of  the  decree  is,  therefore,  in  the  true  sense,  an 
action  to  recover  the  property  of  the  estate  within  Sec- 
tion 1582  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  the  executor  may  maintain  suits  for  the  re- 
covery of  any  property,  real  and  personal,  in  all  cases 
in  which  the  same  might  have  been  maintained  b}'  his 
testator. 
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The  decree  in  this  cause  was  entered  nunc  pro  tunc 
as  of  the  date  of  the  final  submission  of  the  cause  to 
the  court  for  its  decision  and  decree — a  day  prior  to 
the  decease  of  William  Sharon.  It  is  well  settled  that 
in  such  case  the  entry  of  the  decree  nunc  pm  tunc  is  a 
valid  and  effectual  exercise  of  the  power  of  the  court, 
and  that  the  validity  oi  the  decree  so  entered  cannot 
be  impeached  upon  the  ground  that  it  was  rendered 
subsequently  to  the  death  of  a  party. 

Mitchell  vs.   Overman,  103  U.  S.,  02,  and  cases 

cited  in  note  at  page  66. 
Borer  vs.  Chapman,  119  TJ.  S.,  596-7. 

The  decree  when  entered  nunc  pro  tunc  has  the  same 
legal  effect  and  stands  in  the  same  position  as  if  en- 
tered before  the  death  of  the  party. 

Blaisdell  vs.  Harris,  52  N.  H.,  191,  197. 

Freeman  on  Judgments,  Sees.  56-7. 

REVTVOB    AFTER    DECREE. 

It  is  well  settled  that  there  may  be  a  bill  of  revivor 
after  decree  for  the  purpose  of  prosecuting  and  en- 
forcing the  decree.  In  Mit.  &  Ty.  Eq.  PI.,  page  176- 
7,  it  is  stated  that  after  decree  "  the  rights  of  the  par- 
ties are  ascertained,  and  plaintiffs  and  defendants  are 
equally  entitled  to  the  benefit  of  the  decree,  and  equal- 
ly have  the  right  to  prosecute  it.  The  bill  of  revivor 
in  this  case,  therefore,  merely  substantiates  the  suit, 
and  brings  before  the  court  the  parties  necessary  to 
see  to  the  execution  of  the  decree,  and  to  be  the  objects 
of  its  operations,  rather  than  to  litigate  the  claims 
made  by  the  several  parties  in  the  original  pleadings 
except  so  far  as  they  remain  undecided." 

The  same  principle  is  stated  in  2  Barb.  Ch.  Pr.,  -12 
(bottom  page  357);  also  by  Chancellor  Walworth  in 
Rogers  vs.  Pater  son,  1  Paige,  416. 
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In  Benson  vs.  Wolverton  (1  C.  E.  Green,  N.  J.  Eq., 
112),  it  is  stated  that  "  although  the  rule  is  strict  that 
before  decree  a  suit  cannot  be  revived  at  the  instance 
of  the  defendant,  it  is  otherwise  after  a  decree,  for  the 
rights  of  the  parties  are  then  ascertained.  Plaintiffs 
and  defendants  are  equally  entitled  to  the  benefit  of 
the  decree,  and  either  has  a  right  to  revive  it." 

This  principle  is  sustained  by  the  following  author- 
ities: 

2  Dan.  Ch.  Pr.,  p.  1539. 

Story's  Eq.  PI.,  Sec.  372. 

Wharam  vs.  Broughton,  1  Ves.,  Sr.,  180-6. 

Johnson  vs.  Peck,  2  Ves. ,  Sr.,  465. 

Williams  vs.  Cooke,  10  Ves.,  Jr.,  406-7. 

EXECUTOR  PROPER  PARTY  TO  SUPPLEMENTAL  BILL. 

The  executor  of  William  Sharon  is  a  proper  party 
to  the  bill  brought  by  the  trustee  and  beneficiaries,  as 
he  has  the  right  either  to  consent  to  or  oppose  the  deed 
of  trust.  The  title  asserted  by  the  trustee  and  bene- 
ficiaries under  the  deed  is  a  new  title  which  is  contro- 
vertible by  the  executor. 

Slack  vs.  Walcott,  3  Mason,  512-4. 

He  should  have  been  made  a  defendant  if  opposing 
the  deed;  but  by  joining  the  complainants,  he  merely 
consents  thereto,  and  asks  for  no  relief  as  executor. 

That  the  personal  representative  of  a  deceased  plaint- 
iff is  a  necessary  party  to  a  proceeding  to  revive  an 
action  by  an  assignee  of  said  plaintiff  was  held  in 
McLaughlin  vs.  Mayer  (58  How.  Pr.,  105.) 

RELIEF   ASKED    BY   SUPPLEMENTAL  BILL  PROPER  APPEAL  TO 
EQUITY  JURISDICTION. 

The  bill  of  the  trustee  and  beneficiaries,  so  far  as  it 
seeks  to  carry  the  decree  in  Sharon  vs.  Hill  into  exe- 
cution, and  for  that  purpose  to  obtain  a  construction 


115 


of  that  decree  in  view  of  the  supplemental   facts  dis- 
closed, is  a  proper  appeal  to  the  equity  jurisdiction. 

In  Minnesota  Co.  vs.  St.  Paul  Co.  (2  Wall.,  609, 
632),  it  was  held  that  where  the  rights  of  the  parties 
depend  upon  the  construction  which  is  to  be  placed 
upon  the  orders  and  decrees  made  in  a  prior  suit,  a 
supplemental  bill  may  be  necessary  in  order  to  have  a 
declaration  of  what  was  intended  by  the  orders  and 
decrees  in  that  suit  and  to  enforce  the  rights  which 
were  established  by  it. 

"  It  is  well  established  that  a  court  of  equity  always 
has  jurisdiction  to  carry  into  effect  its  own  decrees, 
and  is  not  functus  officio  until  the  decree  is  executed 
by  the  delivery  of  possession." 

Trimble  vs.  Patton,  5  W.  Va.,  435. 


Every  court  has  power  to  enforce  its  own  decree, 
and  if  the  necessity  exists  therefor  may  entertain  a  bill 
to  enforce  its  decree.  The  power  to  entertain  such  a 
bill  rightly  belongs  to  the  court  making  the  decree. 
It  would  not  be  assuming  a  new  ground  of  jurisdiction 
but  exercising  a  power  incidental  to  the  jurisdiction 
over  the  original  bill. 

Tooley  vs.  OKane,  1  Sm.  &  M.  Ch. ,  523. 

In  Shields  vs.  Thomas  (18  How.,  262),  it  is  said: 
"  Amongst  the  original  and  undoubted  powers  of  a 
court  of  equity  is  that  of  entertaining  a  bill  filed  for 
enforcing  and  carrying  into  effect  a  decree  of  the  same 
or  of  a  different  court  as  the  exigencies  of  the  case  or 
the  interests  of  the  parties  may  require.  * 
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SUPPLEMENTAL    FACTS  JUSTIFY    FURTHEB   BELIEF. 

It  is  proper  to  add  to  a  bill  of  revivor,  or  to  a  bill  in 
the  nature  of  a  bill  of  revivor,  any  supplemental  matter 
necessary  to  show  the  rights  of  the  parties  or  to  ob- 
tain the  full  benefit  of  the  suit. 

Story  Eq.  PL,  Sec.  387. 

Pendleton  vs.  Fay,  3  Paige,  204-6. 

Manchester  vs.  Mnthewson,  2  E.  I.,  416. 

In  Westcott  vs.  Cadi/  (5  John.  Ch.,  334,1342-3),  Chan- 
cellor Kent  held  that  by  reason  of  the  supplemental 
facts  which  might  properly  be  set  up  in  a  bill  of  re- 
vivor and  supplement,  the  complainant  might  obtain 
relief  beyond  that  within  the  scope  of  the  original  bill. 

And  that  the  relief  warranted  by  the  original  bill 
may  be  enlarged  by  reason  of  the  facts  set  up  by  sup- 
plemental bill  and  adopted  to  the  exigencies  arising 
from  such  supplemental  facts  is  decided  in  Candler  vs. 
Pettit  (1  Paige,  168),  and  Winn  vs.  Albert  (2  Md.  Ch., 
47-8). 

QUESTIONS   UPON   DEMUBEEE   TO   BILL   OF   EEVIVOE. 

The  only  questions  which  can  properly  arise  upon  the 
demurrer  to  the  bill  of  revivor  filed  by  Frederick  W. 
Sharon,  as  executor  of  the  will  of  William  Sharon,  de- 
ceased, are:  1.  The  competency  of  the  plaintiff  to 
maintain  such  bill;  and  2.  The  correctness  of  the 
frame  of  the  bill  to  revive.  The  demurrer  admits  that 
Frederick  W.  Sharon  is  the  executor  of  the  last  will  of 
William  Sharon,  deceased,  the  original  complainant 
in  the  suit  of  William  Sharon  vs.  Sarah  Alihea  Hill.  It 
also  admits  the  allegations  of  the  bill  as  to  the  plead- 
ings and  proceedings  in  that  suit  and  the  rendition  of 
a  final  decree  therein  in  favor  of  the  complainant, 
William  Sharon,  and  against  the  respondent,  Sarah 
Althea  Hill.  The  right  of  Frederick  W.  Sharon,  as 
executor  of  the  will  of   the  original  complainant,  to 
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prosecute  tli.it  decree  is.  so  far  as  the  bill  of  revivor 
is  concerned,  the  sole  question  before  the  court;  The 
questions  which  may  arise  between  the  parties  after 
revivor  is  had  are  not  now  open  for  discussion. 

This  principle  was  decided  1>\  Mr.  Justice  Story  in 
the  case  of  Belles  vs.  Dana  {'1  Sumn. ,  383.)  That  suit 
was  iu  substance  one  to  remove  a  cloud  upon  the  title 
to  real  estate  and  to  quiet  title.  Before  the  coming  in 
of  an  answer,  the  defendant,  Francis  W.  Dana,  died, 
leaving  a  widow,  Ann  F.  Dana,  who  was  appointed 
administratrix,  and  one  child,  Charles  F.  Dana,  an  in- 
fant and  sole  heir.  Against  these  persons  the  plaint- 
iff exhibited  a  1 » i  1 1  of  revivor,  praying  that  the  said 
Ann  and  Charles  might  show  cause  why  the  suit  should 
not  be  revived,  ana  they  be  held  to  answer  the  original 
bill.  To  this  bill  the  defendants  interposed  a  demur- 
rer upon  the  grounds:  1.  That  the  bill  did  not  open 
any  case  for  discovery  or  relief.  2.  That  complain- 
ant shows  no  title  or  interest  in  the  subject  matter  of 
the  suit,  nor  any  damage  sustained.  3.  Non-joinder 
of  one  Charles  0.  Little  as  a  party  to  the  bill;  and  4. 
That  there  was  an  adequate  remedy  at  law.  In  pass- 
ing upon  1 1  lis  demurrer,  Mr.  Justice  Story  said: 

"  It  seems  to  me  clear  that  the  demurrer  must  be 
overruled.  The  causes  assigned  for  the  demurrer, 
though  in  form  addressed  to  the  bill  of  revivor,  are 
all  in  fact  addressed  to  the  original  bill.  Nothing  can 
be  more  clear  than  that  upon  a  bill  to  revive,  the  sole 
questions  before  the  court  are  the  competency  of  the 
parties  and  the  correctness  of  the  frame  of  the  bill  to 
revive.  The  present  demurrer  admits  that  Ann  F. 
Dana  is  the  administratrix  of  Francis  W.  Dana,  the 
original  defendant,  and  that  Charles  F.  Dana  is  the 
infant  son  and  sole  heir  of  the  deceased.  The  bill  is 
proper  against  each  of  them,  for  they  are  both  proper 
parties  to  meet  the  exigency  of  the  original  bill. 
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"  The  objections  now  raised  on  the  demurrer,  if  they 
can  be  raised  at  all,  are  properly  matters  to  be  ob- 
jected to  in  the  frame  of  the  original  bill  after  it  is 
revived.  I  will  not  enter  upon  any  decision  of  them 
in  this  interlocutory  proceeding,  although  I  confess 
that,  supposing  the  allegations  of  the  bill  to  be  true, 
there  can  be  little  doubt  that  the  bill  in  its  substance, 
however  defective  in  its  form,  contains  sufficient  mat- 
ter to  sustain  the  jurisdiction  of  this  court  as  a  court 
of  equity.  Whether  Charles  C.  Little  ought  to  be  a 
party  I  do  not  decide,  because  it  is  not  proper  in  the 
present  stage  of  the  cause,  though  it  is  difficult  to  see, 
upon  the  actual  frame  of  the  bill,  what  decree  is  or 
can  be  sought  against  him. 

"  Let  an  order  be  entered  that  the  bill  do  stand  re- 
vived, and  that  the  administratrix  and  the  infant  do 
answer  the  bill  as  they  shall  be  advised  "  (pp.  385-6). 

In  Fitzpatrick  vs.  Domingo  (14  Fed.  E.,  216),  it  is 
1) eld,  following  the  case  of  Clarke  vs.  Mathewson,  (12 
Pet.,  172),  that  under  the  settled  rules  of  equity  juris- 
prudence and  under  the  judiciary  act  "  the  revivor  of 
a  suit  in  equity  by  or  against  the  representative  of  a 
deceased  party  was  a  matter  of  right  and  a  mere  con- 
tinuation of  the  original  suit,"  and  that  rule  56  gov- 
erning the  practice  of  courts  of  equity  of  the  United 
States  is  but  declaration  of  the  equity  practice  and  of 
the  provisions  of  the  statute. 

In  Frelz  vs.  Stover  (22  Wall.,  198),  it  is  held  that  de- 
fenses to  the  original  bill  cannot  be  set  up  in  the  an- 
swer to  a  bill  of  revivor,  as  such  bill  puts  in  issue 
nothing  but  the  character  of  the  new  party  brought 
in  (p.  204). 

In  Peer  vs.  Cookerow  (1  McCarter,  N.  J.  Eq.,  365),  it 
is  held  that  upon  a  bill  of  revivor  ' '  there  is  no  other 
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fact  to  be  ascertained  than  whether  the  new  party 
brought  before  the  Court  as  executor  or  heir  at  law 
has  the  character  imputed  to  him.  If  he  has,  the  re- 
vivor is  of  course." 

The  same  principle  is  stated  in  2  Daniels'  Ch.  Pr., 
l;")45-6;  2  Barb.  Ch.  Pr. ,  36  (bottom  p.  349) ;  and  Story's 
Eq.  PI.,  Sec.  374. 

The  objection  that  the  bill  of  revivor  does  notshow 
what  estate  has  come  into  the  executor's  hands  is  with- 
out any  merit.  The  bill  shows  that  the  decree  is  wholly 
unexecuted — that  the  respondent  has  not  done  what 
the  decree  commands  her  to  do,  and  that  she  threatens 
to  do  what  the  decree  prohibits  her  from  doing,  and 
this,  with  the  fact  that  the  decree  awards  the  costs  of 
the  suit,  gives  the  executor  the  right  to  revive  the  suit 
for  the  purpose  of  recovering  these  costs  and  enforcing 
the  decree  in  all  its  parts. 

Johnson  vs.  Peel;  2  Ves*.  Sen.,  465. 

Price  vs.  Humphrey ,  1  Dick.,  381. 

Besides,  it  appears  from  the  supplemental  bill 
(and  as  opposing  counsel  have  referred  to  the 
allegations  of  that  bill  in  support  of  their 
demurrer  to  the  bill  of  revivor,  we  also  do  the 
same  in  answer  to  these  objections)  that  the  executor 
has  an  estate  in  his  hands  of  the  value  of  about  $500, 
which  may  be  subjected  towards  the  payment  of  the 
judgment  for  alimony,  unless  the  executor  is  allowed 
to  oppose  the  enforcement  of  that  judgment  by  means 
of  the  injunction  granted  by  the  decree.  The  small- 
uess  of  the  estate  in  the  hands  of  the  executor  cannot 
lessen  his  right  to  use  the  decree  for  its  protection. 
His  legal  obligation  to  protect  such  estate  is  not  meas- 
ured by  its  value.  He  invokes  no  new  or  original 
jurisdiction  of  the  court,  but  only  a  power  inci- 
dental to  the  jurisdiction  already  exercised  in  pass- 
ing the  decree,  viz.:    the  power  to  enforce  and  exe- 
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cute  that  decree.  And  the  executor  has  the  right  to 
resist  by  means  of  the  injunction  the  recovery  against 
him  of  any  further  judgment  for  property  in  the  action 
of  Sharon  vs.  Sharon,  and  for  that  reason  he  is  entitled 
to  revive  the  suit  so  that  the  injunction  may  be  en- 
forced by  the  court  that  issued  it.  If  that  court  re- 
fuses to  enforce  its  own  injunction,  it  cannot  be  ex- 
pected that  it  will  be  enforced  or  regarded  by  any 
other  court. 

The  objection  that  the  trustee's  bill  does  not  show 
that  the  trustee  has  any  particular  property  which  can 
be  claimed  by  the  respondent  is  equally  without  merit. 
The  bill  is  not  seeking  to  recover,  or  to  resist  the  re- 
covery, of  any  specific  property.  It  is  to  carry  into 
execution  a  decree  cancelling  a  forged  instrument,  and 
to  prevent  the  further  assertion  of  any  claims  to 
property  under  it.  It  certainly  was  not  necessaiy  in 
the  original  bill  to  recover  that  decree,  to  describe  any 
particular  propei  ty  that-  might  be  claimed  under  the 
instrument,  and  a  fortiori  it  is  unnecessary  to  describe 
such  property  in  the  bill  to  enforce  the  decree.  The 
question  now  is  not  what  the  respondent's  rights  to 
property  would  be  if  the  instrument  was  genuine,  but 
what  her  rights  are  in  the  face  of  a  final  decree  against 
her  adjudging  the  instrument  to  be  a  forgery.  The  de- 
cree is  that  she  shall  claim  nothing  by  virtue  of  that 
instrument,  and  the  sole  question  is,  shall  that  decree 
be  enforced  ? 

It  is  unnecessary  to  pursue  these  objections  further, 
as  they,  with  other  objections  to  the  bills,  made  at  the 
oral  argument,  will  be  further  reviewed  and  answered 
by  Mr.  S.  M.  Wilson  of  counsel  for  complainants. 

It  would  be  strange,  indeed,  if  after  the  protracted 
litigation  in  this  court,  in  which  the  learned  and  able 
counsel  for  the  respondent  vigorously  opposed  every 
step  towards  the  decree  in  Sharon  vs.  Hill — contesting 
not  only  the  right  of  the  complainant's  cause,  but  the 
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jurisdiction  of  the  court  to  hear  that  cause — that  that 
decree  should  prove  to  be  an  "  ineffective,  inoperative, 
unenforceable  pronuncumento."  And  it  would  be 
stranger  still,  if,  after  that  decree  is  re-examined  in 
the  face  of  the  assault  made  upon  it  and  found  to  be  a 
valid,  subsisting  adjudication,  that  the  court  which 
rendered  that  decree  should  now  refuse  to  enforce  or 
execute  it.  It  should  require  unanswerable  reason  and 
authority  to  stay  the  execution  of  a  decree,  the  very 
purpose  of  which  was  to  prevent  the  accomplishment 
of  a  great  wrong  and  injustice,  for  "a  court  of  equity 
will  never  suffer  itself  to  be  the  minister  of 'injustice? 

I  respectfully  submit  that  the  demurrers  should  be 
overruled,  and  that  the  suit  of  Sharon  vs.  Hill  should 
be  immediately  revived  upon  the  bills  filed,  in  favor  of 
the  complainants,  leaving  the  trustee's  bill  to  proceed 
in  regular  course  to  a  further  decree  upon  the  supple- 
mental matter. 

WM.  F.  HERRIN, 
Solicitor  for  Complainants. 
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